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“Mapungubwe is a sacred and 
wonderful place. This is such an im-
portant area for South Africa and 
indeed for the world. It is a unique 
landscape, perfect and untouched. 
It has almost been frozen in time”

Nick Hiltermann

This book is dedicated to the memory of Nick Hiltermann, 
our dear friend and colleague. Nick was a champion of 
environmental rights and fought ceaselessly to protect 
the Mapungubwe Cultural Landscape. He was the found-
er and Chair of the Mapungubwe Action Group and was 
instrumental in establishing the Save Mapungubwe Cam-
paign. We remain deeply saddened by his loss and will re-
member him as kind and gracious, always generous with 
his time and his photographs, and above all so passionate 
about the sacred place that is Mapungubwe. 

Photograph courtesy of Tim Marsay
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Chapter 1: Introduction
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800 years ago, where the Limpopo and 
Shashe rivers meet, there stood a proud 
and prosperous kingdom. The name 
given to this state was Mapungubwe
This name is thought to refer either to the practice of smelting met-
als and pouring them onto stones or to ‘the place of the jackals.’ The 
seat of royal power was a rocky outcrop from where the rulers could 
survey their Kingdom.  Mapungubwe was part of the Indian Ocean 
trade network that stretched as far as China.  It is renowned for its 
metalwork industry which produced ornamental and practical goods 
of great beauty and craftsmanship.Several communities, including 
the Ga-Machete, Vhangona, Lemba, Tshivhula and Leshiba, trace their 
lineage to the rulers and subjects of the Mapungubwe Kingdom. For 
them, Mapungubwe remains a living part of their culture – it is a sa-
cred site. 

Mapungubwe also sits in a unique and striking environment.  It is a 
rugged landscape with many rock formations and falls within the rel-
atively small ecozone known as Mopane Veld, named after Mopane 
trees and shrubs. Mopane trees are a home for the well-known Mo-
pane Worm which is a source of protein and a traditional South Afri-
can staple. Mapungubwe is also an extremely water scarce area due 
to low levels of rainfall and the seasonal nature of the Limpopo River. 
It is therefore highly dependent on groundwater and the preservation 
of the area’s water resources is critical. These scarce resources are 
also needed by downstream water users, including commercial farm-
ers and communities.  Due to the location of these water resouces at 
the confluence of South Africa, Zimbabwe and Botswana, their main-
tenance assumes international importance.

The unique history, landscape, cultural meanings and ecology of the 
area combine to create a unique sense of place which has led to offi-
cial recognition of Mapungubwe’s value at a national and global level.  
Mapungubwe is not only a national park and a National Heritage Site; 
it has also been inscribed as a UNESCO World Heritage Site.

At the same time Mapungubwe sits on rich mineral deposits.  The Tuli 
coal seam runs roughly along the Limpopo, and some points on the 
seam contain high grade and semi-soft coking coal.  Coking coal is rare 
and of such quality that it is able to reach temperatures suitable for 
the process of smelting iron ore. Consequently it is seen as a valuable 
commodity.

Map of the Mapungubwe National Park Buffers (http://bit.ly/1A8MSvz/)
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This intersection of valuable attributes creates conflict over develop-
mental priorities in the area. The most striking example was the arrival 
of a mining company of Australian origin called Coal of Africa Limited 
(CoAL). CoAL obtained permission to build and operate an open-cast 
and underground coal mine called Vele Colliery 7km to the north-east 
of Mapungubwe. 

This development has pitted the im-
peratives of heritage, biodiversity and 
water conservation against those of 
extracting South Africa’s mineral re-
sources
It also pitted the interests of agriculture, ecotourism and traditional 
communities against the interests of the mining sector.  These events 
in Mapungubwe are sadly not unique as protected areas increasingly 
come under threat in the growing drive to extract natural resourc-
es. Government decision-makers and companies often assign higher 
weight to extractives-based economic development than to consider-
ations of heritage protection and social justice. Mapungubwe is there-
fore well-placed to serve as case study of how the imperatives of envi-
ronmental conservation, social justice and economic development are 
balanced.  It provides a case for evaluating how multiple governance 
institutions responsible for regulating the various aspects of Mapun-
gubwe are aligning their efforts, or how they should be. Most impor-
tantly, Mapungubwe is an example of how unsustainable mining prac-
tices are impacting – and being allowed to impact – on sensitive areas.

The Centre for Applied Legal Studies (CALS) – a human rights organi-
sation based at Wits University – has produced a series of reports on 
different aspects of these issues.  The first report, entitled Changing 
Corporate Behaviour told the story of the Save Mapungubwe Coali-
tion’s campaign and how it used three strategies namely litigation, 
negotiations and collaborative compliance monitoring.1  The report 
reflected on the various strategies that can influence the behaviour 
of corporations, and extracted lessons from each of the Coalition’s 
strategies.  Second, CALS produced a community engagement poli-
cy which captured the principles and lessons derived from its part-
nerships with communities in the Mapungubwe campaign and other 
interventions.2  Third, CALS completed a report entitled Structures of 
Governance: Advancing or Impeding Environmental Justice?3 This criti-
cally examined the effectiveness of co-operative governance in rela-
tion to Mapungubwe. It proceeded from the question of why a highly 
invasive form of development – open cast coal mining – was allowed 
to proceed in such an ecologically and culturally sensitive area.   

Map of Northern Limpopo coal fields (www.coalofafrica.com/ourbusiness)
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Building on the foundations of our experience of this five-year cam-
paign and on our existing reports, this book intends to combine and 
complete our reflections and lessons learned into a definitive vol-
ume.  Given that the Mapungubwe story is a testament to far broad-
er problems, we believe that all stakeholders (including government 
regulators, prospective developers and affected communities) should 
be aware of this experience when considering new invasive develop-
ments.  

For both government and companies, it can assist in improving the 
manner in which environmental, social and economic imperatives are 
balanced in areas with a combination of ecological / heritage sensi-
tivity and mineral wealth.  For communities and NGOs, it can inform 
strategies for engaging with government and the private sector to en-
sure environmental justice is taken into account.  For Coalition mem-
bers and their attorneys, the book has provided a space for critical 
reflection on the campaign.  The book therefore aims to be accessible 
to members of the public not familiar with Mapungubwe or environ-
mental rights while still being of sufficient depth to be of interest to 
scholars and organisations involved in environmental justice activism 
or corporate accountability more generally. 

Following this introduction, there are short sections on the heritage 
significance and water scarcity that characterise Mapungubwe and 
surrounding areas.  Having established the value and sensitivity of 
Mapungubwe, the key protagonists in this story are identified one by 
one – CoAL, the Save Mapungubwe Coalition and its legal represent-
atives, affected communities and the main governance role players. 
CALS’ interest and reasons for involvement in Mapungubwe are then 
described. At this point, the story of the Coalition’s efforts to hold 
CoAL accountable to its environmental obligations through the strat-
egies of litigation, negotiations and compliance monitoring unfolds. 

The lessons and insights gained using these strategies are identified. 
The focus then shifts again to the extent to which the efforts of the 
multiple government agencies and departments tasked with protect-
ing Mapungubwe are aligned and possible reasons for instances of 
misalignment identified. 

Finally, the focus turns to environmental justice. Specifically, we ask 
whether the governance of Mapungubwe has done justice to the 
rights of the descendants. The final chapter examines what this par-
ticular case study can teach us about the relationship between mining 
development in South Africa as it presently occurs, and the inclusive 
development envisaged in the Constitution. Having explored multiple 
aspects of the Mapungubwe story, this book provides a brief conclu-
sion summing up its key findings, insights and recommendations. 

This publication benefits from the input of a wide array of people and 
organisations who have each contributed to the Mapungubwe cam-
paign in their own unique ways. The result is a robust conversation 
rather than a monologue.  In addition to the voice of CALS, the reader 
will encounter the views of a member of WWF-SA on water scarcity in 
the region, a member of the Association of Southern African Profes-
sional Archaeologists on the heritage value of Mapungubwe, a mem-
ber of the Lemba Cultural Association on the importance of Mapun-
gubwe to his community, the CEO of the Endangered Wildlife Trust on 
the Coalition campaign, and the Executive Director of the the Centre 
for Environmental Rights on the regulatory failures that allowed the 
development to proceed near Mapungubwe.

Having taken you through an overview of the report from beginning 
to end, it is now time to go back to the beginning, to the proud and 
prosperous kingdom known as Mapungubwe.



12

Chapter 2: Heritage Significance
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The Mapungubwe Cultural Landscape is an area of about 28,168.66 
hectares in the north of the Limpopo Province, near the confluence 
of the Limpopo and Shashe rivers. A landscape characterised by the 
presence of three capital cities of archaeological significance (Shro-
da, Bambandyanalo, and Mapungubwe Hill) and their satellites. The 
location of the Mapungubwe Cultural Landscape is a meeting point 
of three countries: Botswana, Zimbabwe, and South Africa. Since its 
‘rediscovery’ on New Year’s Eve in 1932, the landscape has been ex-
tensively surveyed and excavated over many years mainly by archae-
ologists from the universities of Pretoria and Witwatersrand. Their fo-
cus was particularly on the rich Iron Age of this region. Through these 
efforts to intensively survey and excavate the landscape, we have 
come to know of the complex society that lived in the area and had 
extensive networks that provided a significant source of wealth. It is 
the knowledge generated that has given the Mapungubwe Cultural 
Landscape a place in the international arena as one of the World Her-
itage Sites (WHS).

Besides the Iron Age of Mapungubwe, there is also archaeological 
evidence for a much earlier occupation. Evidence indicates that the 
landscape was occupied by the Early Stone Age people. Its occupa-
tion was continuous until the arrival of the farming communities.4  The 
archaeological materials left behind by all these groups has been re-
corded at over 400 sites within the Mapungubwe Cultural Landscape. 
It is important to note that while the area is rich in archaeological ma-
terials dating back millions of years, its nomination and subsequent 
inscription on the World Heritage Site list was on the basis of Iron Age 
archaeological evidence.

The Mapungubwe Cultural Landscape was inscribed on the list of 
World Heritage Sites in 2003.5 This was in recognition of its value as 
an archaeological site that provides significant insight into southern 
Africa’s early civilisation. 

The inscription to the list of the World 
Heritage Sites has not necessarily giv-
en the site absolute protection. In-
stead, the outstanding universal value 
of this landscape is now threatened by 
the discovery of rich minerals such as 
coal and diamonds
The significance of the Mapungubwe Cultural Landscape is defined by 
its interpretation as the locality where a thriving Kingdom lived be-
tween the late 11th and early 13th century. One of the three capital 
sites within the landscape, the Mapungubwe hill, has been identified 
as the first class-based Kingdom in what is today Southern Africa. This 
class categorisation meant that there was segregation between ‘com-
moners’ and those of a higher social stratification. With a population 
of between 3,000 and 5,000 people, the elite lived at the top of Ma-
pungubwe hill while the commoners occupied the bottom and the 
surroundings.

THE HERITAGE VALUE OF MAPUNGUBWE 
 Dr Ndukuyakhe Ndlovu, Association of Southern African Professional Archaeologists (ASAPA)
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The wealth generated through trade would have deeply entrenched 
the class segregation. For example, they traded ivory and gold with 
Arab, Chinese and Indian merchants. The main agenda for any archae-
ologist is to provide insights into the past. At times, this is to provide 
an interpretation of what happened many years ago. Considering that 
a group of people who witnessed the same event can have different 
views about what were the causes behind such an occurrence, how 
could we speak the same language about what happened centuries 
ago? Thus, there could never be conclusive insight into what hap-
pened many years ago based on evidence gathered from an archae-
ological site. Instead, we could talk of convincing interpretations but 
not truthful representations of the past. As for the demise of Mapun-
gubwe society that lived near and at the hill, there are two possible 
explanations which have been widely presented, namely: climate 
change and trade.

The climate changed during the Little Ice Age, a time when it became 
colder and drier, thus reducing the grazing land and negatively impact-
ing on farming. Besides climate change, there is a view that the trade 
route was affected. Considering that wealth was the cornerstone of 
the Mapungubwe Cultural Landscape, any negative impact on trade 
would have caused serious impact, forcing people to migrate. Both 
these interpretations correlate with the view that people migrated to 
the north and this led to the establishment of Great Zimbabwe. 

This imposing structure gave the then-Rhodesia a new identity when 
‘Zimbabwe’ was used to name the newly democratised country. Soon 
after the departure of the population, leading to the subsequent de-
mise of Mapungubwe, there was an arrival of a new group of people. 
These people are identified as the makers of Moloko ceramics and an-
cestors of the current Sotho-Tswana groups.

10 - 15,000 
years ago

2,000
years ago

1220 - 
1300 AD 1932 2003 2010

Hunter-gatherers 
settle at 

Mapungubwe

Khoisan settle at 
Mapungubwe

Kingdom of 
Mapungubwe

‘Rediscovery’ of 
Mapungubwe

Mapungubwe 
Cultural Land-

scape inscribed as 
a World Heritage 

Site

Mining right 
granted to 

Coal of Africa 7km  
away from the 

Site

Timeline of major events at Mapungubwe (based on ‘Mapungubwe Reconsidered’ by the Mapungubwe Institute for Strategic Reflection / MISTRA)
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Based on our current academic knowledge, Mapungubwe was the 
first class-based society. However, with more research being conduct-
ed in other areas, it could still be that more such sites could be discov-
ered.

While the Mapungubwe Cultural Landscape would have been polit-
ically significant to its original inhabitants, its significance has con-
tinued to our current times. This significance was cemented by Mr 
Thabo Mvuyelwa Mbeki in 2002, then President of South Africa. This 
was done within the framework of African Renaissance, a concept he 
championed from the turn of the 21st century. In recognition of the 
political significance of Mapungubwe as the convincing evidence that 
Africa has civilisation dating before colonisation, a significant award 
was named after this landscape. The Order of Mapungubwe was in-
stituted in 2002, a year before the Mapungubwe Cultural Landscape 
gained international recognition as a World Heritage Site. The Order 
of Mapungubwe is presently offered in four various classes (Platinum, 
Gold, Bronze, and Silver), given to South African citizens who have 
had a significant impact internationally while serving the interest of 
the country. One cannot think of a better candidate for first recipient 
of the Platinum Order of Mapungubwe than Nelson Mandela, South 
Africa’s international icon, and first democratic President. 

Besides the Order of Mapungubwe, the name of this iconic archaeo-
logical site has been used in other situations, whether it be to name 
government buildings or name a research institute. For example, the 
building housing the Department of Trade and Industry is named after 
Mapungubwe. In addition, a group of South Africans with expertise in 
research, the making of policy, and governance helped establish the 
Mapungubwe Institute for Strategic Reflection (MISTRA).

As previously mentioned, the Mapungubwe Cultural Landscape was 
inscribed into the list of World Heritage Sites in 2003. Since then, there 
have been significant efforts to invest in the infrastructure to cater for 
growing tourism interest. One of these infrastructures has been the 

Mapungubwe Interpretation Centre, an international award-winning 
building designed by Peter Rich Architects. Amongst these accolades 
are the Building of the Year announced at the 2009 Barcelona World 
Architectural Festival. The landscape is, therefore, continuously en-
trenching itself as an important area within the country.

The outstanding universal value of the Mapungubwe Cultural Land-
scape is now threatened by the discovery of rich minerals, namely, 
coal and diamonds. This means that its inscription into the list of 
World Heritage Sites, which is meant to provide added protection to 
such sites, has not been successful in shielding the Mapungubwe Cul-
tural Landscape from negative threats.

While the ongoing Vele Colliery min-
ing activity is of a reasonable distance 
from the core area of the Mapungub-
we Cultural Landscape, it continues to 
threaten the integrity and authenticity 
of the site under which its internation-
al status was accorded
At the time of application for the mining activity, the proposed Vele 
Colliery was approximately 7km from the eastern boundary of the Cul-
tural Landscape. The boundary of the buffer zone has since changed. 
The approval of the mining activity attracted a lot of negativity, with 
various non-governmental organisations challenging the decision to 
grant the mining licence. 
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The opposition to this mining caused a lot of uproar and attracted in-
ternational attention, causing UNESCO to intervene, which eventually 
led to the production of the 2012 Heritage Impact Assessment.6  The 
efforts by various sectors have, over the years, put pressure on CoAL 
to proactively protect heritage resources within their properties, safe-
guarding them against negative effects from mining activities. 

The approval of this mining, aside from  
the opposition against such a decision, 
highlighted a number of loopholes in 
the management of heritage in the 
country
South Africa has a three-tier approach in managing heritage resources 
in South Africa: national, provincial, and local levels.7 This approach 
mirrors the structure of government in the country, and represented 
a deviation from how heritage was managed under the National Mon-
uments Act.8 The main aim of the three-tier system is to decentralise 
the management of cultural resources, thus fostering the participation 
of communities. The South African Heritage Resources Agengy (SAH-
RA) is the national authority tasked with the management of Grade I 
heritage resources, Grade II heritage resources are the responsibility 
of Provincial Heritage Resources Authorities (PHRAs), while local mu-
nicipalities have the mandate over sites of local significance and those 
that have not been graded.

The Limpopo Provincial Heritage Resources Authority (LIHRA) falls 
under the Department of Sports, Arts, and Culture in the province. Fol-

lowing assessment from SAHRA granting it authority for implement-
ing the relevant sections of the legislation the institution is deemed 
capable to perform, LIHRA is responsible for the implementation of 
the National Heritage Resources Act (NHRA) over non-Grade I herit-
age sites in the province.9  However, it is not fully capacitated and 
has never had competency for sections of the legislation that were 
applicable in the mining application by Vele Colliery. As a result, the 
mandate to ensure that heritage resources were adequately protect-
ed in the province had been taken over by SAHRA at the time of the 
mining application. 

This was the heritage resources authority then tasked with the review 
of the 2009 Heritage Impact Assessment (HIA) by R & R Cultural Re-
source Consultants and the second HIA undertaken by Siyathembana 
Trading 923 (Pty) Ltd in 2012. Considering the ongoing threat of min-
ing on heritage resources in Limpopo Province, SAHRA has made it 
one of its major priorities to strengthen LIHRA. The aim is to ensure 
that the institution can be capacitated to protect heritage resources 
in the province as per the National Heritage Resources Act.

The inscription of the Mapungubwe Cultural Landscape on the World 
Heritage Site list, which is meant to protect the integrity and authen-
ticity of the site for future generations, did not provide the necessary 
framework within which this could happen. Thus, this shortcoming 
allowed for the approval of coal mining not too far from the Mapun-
gubwe Cultural Landscape. It would also seem that the archaeologi-
cal community went into a ‘lull’ between 2003 when the site was in-
scribed and 2010 when it got threatened by the mine. Had this not 
been the case, archaeologists would have raised concerns about the 
buffer-zone for the eastern portion of the World Heritage Site. The 
buffer zone is one of the most vital tools in managing World Heritage 
Sites.
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Dr Ndukuyakhe Ndlovu is a 
senior lecturer in Archaeology 
at the University of Pretoria 
and a member of the Associ-
ation of Southern African Pro-
fessional Archaeologists
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Chapter 3: Water Scarcity
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South Africa’s earliest inhabitants have always recognised the value 
of water. Our oldest Khoi-San names for many settlements reflect the 
importance of water: Camissa – place of sweet waters; Gariep – great 
water; Tsitsikamma – place of abundant waters. But now our water 
comes from source areas that are often far away; we are disconnect-
ed from the natural sources by kilometres of pipes and distribution 
networks. 

The Mapungubwe World Heritage Site 
is a beacon of hope and an important 
symbol to allow us to reconnect and 
protect the mighty Limpopo River that 
runs through it. But, like some of South 
Africa’s strategic water source areas, it 
is under threat from mining
Most of us do not know whether our local vleis and streams are 
healthy and we must find a way to reconnect people with nature. We 
need to stand up for our right to a healthy environment and the rights 
of the next generation to inherit a country with intact water source 
areas. Rivers, wetlands and aquifers form a fascinating and essential 
part of our natural heritage and, like the Mapungubwe World Herit-

Site, should be preserved. South Africa’s freshwater ecosystems have 
been mapped and classified into National Freshwater Ecosystem Pri-
ority Areas. This work shows that 60% of our river ecosystems are 
threatened and 23% are critically endangered. The situation for wet-
lands is even worse: 65% of our wetland types are threatened, and 48% 
are critically endangered. 

The health of our rivers and wetlands is measured by the diversity and 
health of the species we share these resources with. The ‘water re-
source’ is a living resource, complete with microbes, plants and an-
imals that interact with, and control, the water and chemical cycles 
that determine how we can use the resource. Clean and healthy water 
resources are provided by healthy landscapes. Rivers are seen as the 
arteries of our living landscapes, and this is particularly true in semi- 
arid countries such as South Africa.

Water faces many threats on its journey from the headwaters of the 
river basin to water users and estuaries. Pollution from fertilisers, 
waste water treatment plants and mining threatens to poison our riv-
ers. Over-abstraction from streams and boreholes and excessive loss-
es from leaking pipes threaten to dry up our resources. 

Mine pollution remains a major threat, not just to the Mapungubwe 
World Heritage Site but to South Africa’s water resources. Mine-relat-
ed impacts extend throughout the life of mine and post-closure im-
pacts of mining operations are often severe, particularly from poorly 
managed mining operations. 

WATER SCARCITY IN NORTHERN LIMPOPO: PROTECTING OUR NATURAL HERITAGE
 Dean Muruven, World Wide Fund for Nature South Africa (WWF-SA)
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The consequences of mine polluted waters extend beyond the aquat-
ic habitat into the realms of human and animal health and crop pro-
duction. Some crops such as apples, lemons, oranges and potatoes 
are particularly intolerant. When crops are irrigated with acid mine 
drainage-polluted waters, for example, the metals can be found in 
agricultural soils and in the roots and shoots of plants. These metals 
are often toxic to the plant. Human exposure to acid mine drainage 
pollutants can occur through ingestion of contaminated water, food 
or through skin absorption via water or air. There are many thorough 
studies summarising the exposure risks of humans and animals to in-
dividual metals. However, since acid mine drainage has the potential 
to release a complex mix of pollutants, further research is required to 
address the health risks associated with acid mine drainage in South 
Africa. As a water-scarce country, South Africa must act urgently to 
protect water resources and ensure we use what we have in the most 
efficient and effective ways possible. 

Water is a renewable resource, replen-
ished each year during the rainy sea-
son. However, it is an irreplaceable 
resource. We cannot substitute water 
with anything else. Whilst coal as an 
energy source can be replaced by solar 
energy or biofuels, water cannot be re-
placed.

We need to recognise where water comes from, how to protect 
it along its journey to us and how to stop wasting it. This will need 
management and investment in the critical ecological and engineered 
parts of our water cycle.It is imperative that we know and value the 
Mapungubwe area so as to avoid the situation that exists in the Olif-
ants River Catchment which is now known to be one of South Africa’s 
most degraded rivers because of impacts from coal mines, abandoned 
mines, agriculture, industry and sewage pollution. 

Many levels of competent government are required to ensure the 
strategic policies and planning, effective implementation of protec-
tive measures and co-ordinated regulation of water-users. This in-
cludes the National Planning Commission, the Department of Water 
Affairs and impacting departments such as Agriculture, Forestry, Fish-
eries, Rural Development and Land Reform, Mineral Resources as well 
as the Environmental Affairs Department.

There is plenty of scope to be an active water citizen in South Afri-
ca and to do your part to protect our water source areas, rivers, and 
wetlands. Find out where your water comes from and begin your own 
journey of water. For more information on the Journey of Water, 
please visit www.journeyofwater.co.za.

Dean Muruven is the Water 
Source Areas Programme 
Manager at the World Wide 
Fund for Nature, SA
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Chapter 4: Enter Coal of Africa
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Coal of Africa Limited (CoAL) is a multinational mining company 
whose operations are wholly located in South Africa.  CoAL was incor-
porated in Australia and listed on the Australian Stock Exchange, Lon-
don Stock Exchange (LSE) and Johannesburg Stock Exchange (JSE). 
The company has gone through various incarnations and changes of 
name. Its initial name was Golden Valley Mines later becoming GVM 
Metals Limited.10 It was initially formed as a gold, platinum and base 
metals exploration company with Western Australia and Indonesia its 
primary focus areas.11  By the mid-2000s it had evolved into its present 
form as a coal mining company with its assets concentrated in South 
Africa. In December 2007, it again changed its name to Coal of Africa 
Limited.12 In addition to Vele Colliery, its South African projects have 
included Makhado, the Greater Soutpansberg Project and Mooiplaats 
Colliery.13 

Limpopo was attractive to CoAL, and 
other companies, due to its plentiful 
and still largely untapped store of min-
erals
CoAL has therefore acquired assets on the Soutpansberg coal seam, 
named after the Soutpansberg mountain range, and the Tuli seam 
which runs along the Limpopo River and under Mapungubwe.   Both 
of these seams have been found to contain one of the most valuable 
forms of coal, coking coal. Since entering the South African mining 
sector, CoAL has had a irregular record of compliance.  On 29 Janu-
ary 2010, the DMR granted CoAL’s wholly owned subsidiary, Limpopo 
Coal Company (Pty) Ltd, a mining right for the Vele Colliery project 
and which comprised the farms Bergen Op Zoom, Semple, Overv-
lakte, and Voorspoed. The signal was clear: Mapungubwe was open 
for business.

COAL OF AFRICA IN NUMBERS

826

COAL’S SHARE PRICE  ON THE JSE THE 
DAY IT WAS AWARDED THE MINING 
RIGHT

COAL’S CLOSING VALUE ON THE JSE AS 
AT 18 FEBRUARY 2015 

THE AMOUNT COAL WAS FINED IN RAND 
FOR CONTRAVENING THE NATIONAL 
WATER ACT

THE NUMBER OF PERMANENT JOBS 
PROMISED BY COAL

THE NUMBER OF PEOPLE EMPLOYED AT 
VELE COLLIERY PRIOR TO RETRENCH-
MENTS

THE REPORTED NUMBER OF EMPLOYEES 
AT VELE COLLIERY AFTER RETRENCH-
MENTS49

342

1 000 000

35

1 455
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Given the costs and time involved in the environmental impact assess-
ment process, companies will often conclude that it is in their inter-
ests to ask for forgiveness rather than permission. The result is that 
many companies carry out activities before their effect on the envi-
ronment is investigated. 

CoAL’s compliance issues have not been limited to Vele Colliery. On 
26 July 2013, the media reported that CoAL was fined R1 million for 
environmental offences committed by its subsidiary, Langcarel, which 
operated a coal mine at Mooiplaats.  CoAL pleaded guilty in the Er-
melo Regional Court for a range of offences including construction of 
a road without the required authorisation, unlawful water uses and 
dumping of mine waste with a negative impact on a water source.17 

The company’s questionable compliance record and pattern of 
poor planning and short-termism has harmed its profitability. This 
is examined in more detail in Chapter 9 which examines the impact 
of the actions of the Coalition and enforcement by government 
regulators on the fluctuating share price of CoAL.

However, a mining right is not, by itself, sufficient to carry out actual 
mining activities. In practice all mining activities require a water use 
licence and environmental authorisation as well. Zoning approval may 
also be necessary, along with a host of other permits relating to herit-
age resources and protected species. The impact of mining on water 
resources is significant, both in respect of the quantity of water re-
quired for mining and the negative impact on water quality in mine-af-
fected regions.  Without a water use licence, CoAL commenced re-
stricted activities. On 23 August 2010, the Department of Water Affairs 
(DWA) issued CoAL with a directive to cease unlawful water uses.  

In addition,  a number of activities often associated with mining are 
listed under the National Environmental Management Act (NEMA) 
and thus require an environmental authorisation to be granted by 
the Department of Environmental Affairs (DEA).14  These include the 
construction of roads and the removal of indigenous vegetation.  At 
its Vele operation, CoAL built a road, a dam and cleared indigenous 
vegetation despite its lack of success in obtaining an environmental 
authorisation. On 5 August 2010, the Green Scorpions responded by 
issuing CoAL with a compliance notice.15

After paying an administrative fine, CoAL was granted ex post facto 
authorisation by the DEA on 5 July 2011. The provision of NEMA that 
allowed this authorisation was 24G. The section 24G rectification is 
central to the Mapungubwe story. This section allows entities who 
have unlawfully conducted NEMA-listed activities without the re-
quired environmental authorisation to apply to the DEA for authori-
sation of that conduct upon payment of an administrative fine, a full 
description of the conduct and an environmental impact assesment. 
The interpretation of the provision favoured by various government 
departments has been problematic. They have taken the position that 
a successful section 24G application nullifies criminal liability for con-
traventions of NEMA in the period between the commencement of 
listed activities and the granting of the authorisation.   
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MAIN LICENCES NEEDED IN ORDER FOR MINING TO TAKE PLACE16

Licence Issuing 
authority Documents required Key conditions to be satisfied

Mining Right Department of
 Mineral Resources

• Mining Work Programme
• Environmental Impact As-

sesment and Environmental 
Management Programme 
Report (EMPR)

• Social and Labour Plan 
(SLP)

1. Mineral can be mined optimally in according with mining work 
programme

2. Financial resources and technical ability to mine optimally
3. Mining will not result in unacceptable pollution, ecological deg-

radation and social impacts
4. Provision financially and otherwise for SLP
5. Prescribed public participation processes conducted

Environmental 
Authorisation

Department of 
Environmental 

Affairs

• Basic Assessment 
Or

• Scoping Report
• Environmental Impact 

Assessment Report and En-
vironmental Management 
Programme

1. No unacceptable impacts on water resources and biodiversity
2. Negative impacts on the environment and on people’s environ-

mental and cultural rights prevented and, where they cannot be 
altogether prevented, minimised and remedied

3. Prescribed public participation processes conducted

Water Use 
Licence

Department of 
Water Affairs

• Complete water use 
registration forms

• Water study done as 
required by the DWA

1. Water use must be beneficial and in the public interest (balance 
of social, economic and environmental needs)

2. Effect of the proposed water use on the water resource concern 
ed is not unduly harmful

3. Public participation processes conducted if prescribed by DWA
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Chapter 5: The Coalition Forms
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Largely unbeknownst to the public, 
CoAL obtained a prospecting right for 
land adjacent to Mapungubwe. As they 
prepared to apply for a mining right, 
public awareness grew and civil socie-
ty organisations came together
The Mapungubwe Action Group (MAG) was formed by local residents, 
including farmers, lodge owners and traditional communities in re-
sponse to the proposed mining project at Vele.18  MAG contacted the 
conservation NGO Endangered Wildlife Trust, who registered as an 
interested and affected party and became actively involved in com-
menting on the draft environmental impact studies by CoAL. The or-
ganisation played an instrumental role in bringing together the group 
of NGOs  that would become the Coalition. A diverse range of organ-
isations who later combined into the Coalition submitted individual 
comments based on their particular areas of interest and expertise. 
The Coalition soon grew to include the Association of Southern Af-
rican Professional Archaeologists, BirdLife South Africa, Wilderness 
Foundation South Africa, the World Wide Fund for Nature South Afri-
ca and Peace Parks Foundation. 

The advantages of having a diverse yet interconnected group of or-
ganisations soon became apparent. These included sharing knowl-
edge and expertise on environment- and heritage-related areas, and 
enabling a robust discussion leading to a thorough, considered and 
democratic decision-making process.19 A distinct feature of the Coa-
lition campaign was the model of dual representation established by 
the co-operation of CALS and the Centre for Environmental Rights 

which both served as the Coalition’s attorneys of record. This repre-
sents a departure from the standard model of representation by a sin-
gle firm of attorneys. In the course of this project, several advantages 
of this approach to environmental litigation have emerged. First, it al-
lows limited resources to be pooled by public interest organisations. 
Second, it allows for the combining of different forms of legal exper-
tise in the environmental sector. Third, it allows for a robust discus-
sion on how to implement an agreed-upon strategy. The CALS-CER 
partnership, distinguished by collegial respect, frank discussion and 
unwavering support, was successful in providing the Coalition with 
the legal support required to sustain a protracted campaign. 

SAVE MAPUNGUBWE COALITION FIRSTS

FIRST CIVIL SOCIETY ORGANISATION TO PARTICI-
PATE ON AN ENVIRONMENTAL MANAGEMENT COM-
MITTEE FOR A MINE

USE OF DUAL LEGAL REPRESENTATION MODEL 
WHERE TWO LAW CLINICS ARE USED TO ENHANCE 
THE DECISION-MAKING PROCESS

A COALITION THAT POOLS A WIDE RANGE OF EXPER-
TISE ON HERITAGE, WATER, BIODIVERSITY AND EN-
VIRONMENTAL MANAGEMENT

FIRST MAJOR MINING CASE IN NORTHERN LIMPOPO 
TO OBJECT TO THE DEVELOPMENT OF A MINE IN A 
SENSITIVE AREA
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Mapungubwe Action Group

The Mapungubwe Action Group (MAG) was formed by local stakehold-
ers including game lodge owners, farmers and indigenous communi-
ties, as a focal point of unity against the common threat to livelihoods, 
way of life and heritage posed by Vele Colliery. MAG’s objectives in-
clude the protection of the integrity of the area around Mapungubwe, 
ensuring all development in and around Mapungubwe benefits inhab-
itants and other interested and affected parties, providing input into 
decision-making in Mapungubwe and promOting ecologically sustain-
able development. MAG played a leading role in bringing together the 
Save Mapungubwe Coalition.  

Endangered Wildlife Trust

Endangered Wildlife Trust (EWT) is a not-for-profit with the mission 
of protecting threatened species and ecosystems for the benefit of 
all.  Further it believes in the necessity of an inclusive approach to con-
servation that promotes the interests of all stakeholders dependent 
on ecosystem services and which is in alignment with broader social 
and economic imperatives. EWT played a critical role in forging the 
Coalition when stakeholders were beginning to oppose the coal mine.  
Its expertise on areas including biodiversity, sustainable development 
and multi-stakeholder governance has strengthened the Coalition at 
every stage of the campaign.

World Wide Fund for Nature South Africa

WWF is one of the world’s largest and most respected independent 
conservation organisations, with almost 6 million supporters and a 
global network active in over 100 countries. WWF South Africa is a na-
tional office that is part of the WWF network. It is a local NGO that for 
more than 40 years has worked towards the aim of inspiring all South 
Africans to live in harmony with nature, for the benefit of our country 
and the well-being of all our people. WWF-SA works to inspire and 
empower all South Africans to value, respect and defend the integrity 
of the natural ecosystems that underpin the sustainable development 
of our country. In relation to Mapungubwe, the organisation’s main 
interest has been the threat posed by mining to water systems in an 
area of great water scarcity. This is reflected in Chapter 3 which focus-
es on the issue of water resources in the area surrounding Mapungu-
bwe.

Peace Parks Foundation

The Peace Parks Foundation grew out of the initiative to establish a 
transfrontier conservation area (TFCA) that consolidated protected 
areas in South Africa, Mozambique, Swaziland and Zimbabwe. The 
Peace Parks Foundation was established as to ‘co-ordinate, facilitate, 
and drive the process of TFCA establishment and funding’ according 
to their website. In fulfilment of this role, Peace Parks has assisted the 
three partner countries with the establishment of the TFCA.20 

SAVE MAPUNGUBWE COALITION MEMBER ORGANISATIONS
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BirdLife South Africa

BirdLife South Africa (BirdLife SA), is the South African Branch of 
BirdLife International.  It is a not-for-profit organisation aimed at the 
conservation of the countries’ birds, with a special focus on threat-
ened species and important bird areas. BirdLife SA is involved in many 
conservation initiatives and collaborates with a wide range of stake-
holders including government departments and communities. BirdLife 
SA joined the Coalition on account of the threat mining posed to the 
area’s rich birdlife including an estimated 42 South African Red Data 
Listed Species.  It has contributed specialist expertise that proved in-
valuable in each phase of the Coalition’s campaign. 

Association of Southern African Professional 
Archaeologists

The Association for Southern African Professional Archaeologists 
(ASAPA) is an NGO with the object ‘of establishing, maintaining and 
promoting archaeology in Southern Africa’. The role of ASAPA and its 
expertise has been critical, given that Mapungubwe’s crowning value 
is as a World Heritage Site.  They provided comments on the heritage 
aspect of the environmental impact assessment reports, heritage im-
pact assessments and EMPR. They have informed the Coalition’s posi-
tion on heritage at all stages of its campaign. More recently they have 
played an important role in representing the Coalition in its engage-
ments with the Department of Environmental Affairs that preceded 
the delineation of the revised buffer zone for Mapungubwe World 
Heritage Site.

Wilderness Foundation South Africa

The Wilderness Foundation is a South African conservation organisa-
tion founded by international conservationist Dr Ian Player and Zulu 
Chief and international conservationist Magqubu Ntombela in 1959. 
The vision of the Wilderness Foundation is ‘to protect and sustain Af-
rican wilderness and wildlands through integrated conservation and 
education programmes, the benefits of which support biodiversity 
and cultural, scientific, economic and spiritual values’ according to 
their website.
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Chapter 6: The EWT Perspective
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Over the course of the following months, Nick worked tirelessly to 
garner community and NGO support to counter the plans of CoAL to 
construct their coal mine on the banks of the Limpopo, adjacent to 
the World Heritage Site. As you will learn from the pages of this book, 
the Mapungubwe Cultural Landscape is one of the most unique and 
special places on earth. Mapungubwe – which means ‘place where 
jackals eat’ – is a legendary and spiritual place that contains fossilised 
evidence of plants and the relics of human occupation spanning over 
tens of thousands of years. The Kingdom of Mapungubwe, a civilisa-
tion that prospered from 900 – 1200AD, was the first town in south-
ern Africa, and the precursor to Great Zimbabwe. Findings within this 
region have provided evidence of not only early gold smelting in the 
area, but of the thriving trade in gold, ivory and iron with China, India, 
Egypt and Persia – a cultural history of which all Africans should be 
proud.

The EWT was dismayed by the significant threats posed to the nat-
ural, cultural and economic future of this globally unique landscape 
and dove in. We assisted in registering the Mapungubwe Action 
Group (MAG) as a local community-driven forum to represent the 
rights of communities, farmworkers, landowners and farmers in the 
area and we established a Coalition of powerful multi-sectoral NGOs 
that worked as a unified force not seen before in our mutual desire to 
protect one of the crown jewels of African heritage from the ravages 
of coal mining.

It was around the middle of 2009 that our dear, late friend Nick Hilter-
mann brought to the attention of the Endangered Wildlife Trust and a 
host of other environmental organizations and conservationists, the 
imminent threat to one of South Africa’s – and the World’s most pre-
cious environmental and cultural heritage resources. The EWT’s deal-
ings with Nick had, until this time, focused on the conservation of the 
Endangered African Wild Dog and Nick had supported the reintroduc-
tion of a Wild Dog pack into the Tuli Block where he was a shareholder 
in the Tuli Safari Lodge and Chairman of the Environmental Commit-
tee of the Northern Tuli Game Reserve. To quote Nick from a newslet-
ter dated 9 April 2009: 

‘As we celebrate the arrival of another litter of pups from our Afri-
can Wild Dog pack within the Northern Tuli Game Reserve, I sadly 
have to draw your attention to a major coal mining threat that, un-
less stopped, will destroy much of the Limpopo Valley and seriously, 
if not terminally damage the Mapungubwe World Heritage Site, the 
new Mapungubwe Transfrontier Conservation Area and the recent-
ly proclaimed Vhembe Biosphere. Coal of Africa (CoAL), an Austral-
ian company that has no mines in Australia, is applying for a mining 
licence for an open cast and underground coal mine (Vele Colliery) 
on an 86sq km site on the banks of the Limpopo approximately 5km 
from Mapungubwe. The bulk of the coal will be exported to India … 
Additionally the Dept of Mining has granted a plethora of prospecting 
licences on other farms immediately adjacent to Mapungubwe. If the 
Vele licence is granted it is expected that the power station and other 
mines will follow.’

WHEN WATCHDOGS PROTECT JACKALS: HOW CIVIL SOCIETY NGOS JOINED HANDS TO 
SAVE MAPUNGUBWE
Yolan Friedmann, Endangered Wildlife Trust (EWT)
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Over the next three years this Coalition set the standards for the term 
‘partnership’ as they rallied their supporters and stakeholders, and 
shared resources and capacity to drive the most successful campaign 
if its kind in this region. 

It must be stated that none of the Coalition members is against min-
ing. Instead, the fabric that wove the members together was our 
shared concern with the flagrantly over-exaggerated promises and 
underestimated impacts repeatedly claimed by the mining company. 
Specifically, the Coalition was gravely concerned about the proximity 
of the proposed Vele Colliery to a proclaimed World Heritage Site, and 
its potential impacts on the area’s sense of place due to dust, noise 
and light pollution. Also of concern was the risk to employment and 
livelihoods resulting from the threat posed to the current dominant 
land uses (agriculture and eco-tourism) and the associated detrimen-
tal impact on the socio-economic wellbeing and quality of life of the 
local communities. It was evident that the impact of mining on the 
fragile water resources in the area had not been adequately identified 
or quantified and was vastly underestimated. Furthermore, the asso-
ciated infrastructure, including roads and dams that go with mines, 
and hauling millions of tonnes of coal to and from the mining site, 
posed enormous risks to the sensitive environment on top of the ac-
tual mining operation itself. 

The area had established a successful agricultural and tourism-based 
local economy and it was estimated that at the time, 1,110 permanent 
and 4,650 temporary farm workers were currently employed on the 
project area, and about 560 sustainable tourism related jobs existed 
in the area with conservative estimates of those increasing to about 
3,500 over time. With a lifespan of only 29 years, Vele Colliery pro-
posed to employ 826 permanent employees resulting in an impact 
on the direct livelihoods of approximately 1,495 people. Despite their 
projections that during the three-year construction phase – contrac-
tor labour levels would peak at about 2,500 – more than 4 years later 

the mine has yet to employ more than a handful of people and has in 
fact laid off staff due to operational and financial difficulties. The list of 
concerns relating to procedural flaws and substantive weaknesses in 
the mine application and its associated processes was extensive. Yet 
this appeared to be brushed over by authorities that were, instead, 
dazzled by big numbers in promised foreign direct investment and 
claims of massive short-term job creation in the area. In the years that 
followed, neither materialised and, in fact, Coal of Africa has been on 
the receiving end of a number of bailouts and shareholder interven-
tions ever since.

As the pages of this book reveal, the battle to save the Mapungub-
we Cultural Landscape raged for several years. It brought together a 
might of some of the largest civil society organisations in the region 
who resolved to take all necessary steps to prevent this mine from go-
ing ahead. It is relevant that the environmental NGOs and the Associ-
ation of Southern African Professional Archaeologists, are not regular 
litigants, but in this case stood together to take up arms against this 
mine, and the poorly governed regulatory framework for mining in 
the country, because they were all fundamentally opposed to lack of 
due regard for an irreplaceable site of African heritage in the interest 
of short-term private, largely foreign, gains.

The campaign was unique in that it convened an otherwise divergent 
group of organisations around a common theme. A common Save Ma-
pungubwe website was developed; a global petition campaign was 
run; dozens of joint media statements and a number of media brief-
ings were held; collective legal action encompassing a dozen or more 
parallel processes was undertaken; information and learnings were 
shared; monthly meetings were held and funds were raised; expert 
opinions were exchanged and documents drafted; and in the process 
a stronger, more formidable voice for the civil, environmental, cultur-
al and Constitutional rights of people in South Africa, current and into 
the future, was born. The strength of the Coalition was evident when 
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additional prospective miners in the region approached the Coalition 
first, to find out about our concerns and assess our appetite for fur-
ther social and possibly legal action. Our strength and unity won over 
when these miners backed down and opted to instead take heed of 
the extent to which we were willing to go to protect this sensitive 
landscape.

The fight to save Mapungubwe is not over and some may say it was 
never won. The gains and losses are detailed in this book and there 
were many on both sides. One key lasting legacy has however arisen 
from the way in which a common goal united a group of organisations 
and a myriad local stakeholders to form a formidable force who were 
not willing to stand idle whilst short-term gain and elitist interests pre-
vailed over the rights of thousands to a heritage and an environment 
that had stood the test of time and offered a much richer experience 
to future generations than a dried out river bed or a dusty coal pit. 
Sadly, in the years that have followed, many more ‘Veles’ have aris-
en in South Africa and unique and special places are constantly under 
threat from similar mining ambitions. The Coalition cannot save them 
all but we hope that, as a result of the hard fight that we fought, and 
to many degrees did win, other civil society groups will take up arms 
in the knowledge that they do have rights, they do have influence, 
and they do have a voice. Current and future generations of South 
Africans cannot be held hostage to the empty promises of ‘thousands 
of jobs, and billions of rands’ investment’ into the economy as was 
promised, and not delivered, by Coal of Africa and a host of other min-
ing companies around the country who appear to have no regard for 
the losses or impacts on those most affected.

It was a great privilege to work with people and organisations with an 
ethical, sincere desire to improve our world and protect our country 
and its unique diversity of cultural and environmental endowments. 
To every individual person who took the time to write to us, support 

us and donate to the cause; to the South Africans and the foreigners 
who passionately spoke out against mining in the Mapungubwe Cul-
tural Landscape; to the NGOs and communities who rallied together 
to form an unbreakable Coalition for good; to the army of attorneys 
who masterfully steered a passage through a hugely complex laby-
rinth of legal processes; your contributions ensured that millions of 
people now know what Mapungubwe is and how special it is. The 
MCL may have one mining stain on its veneer but its spiritual and nat-
ural specialness runs much deeper than that and I for one have no 
doubt that what was won will do far more to protect the region and 
our natural heritage in the long run that this blight will affect, in the 
generations to come.

Yolan Friedmann is the CEO of 
the Engangered Wildlife Trust. 
She holds an MSc from Wits 
University and an MDP from 
the Gordon Institute for Busi-
ness Science
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Chapter 7: Introducing Affected Communities
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Mapungubwe is an irreplaceable part 
of the heritage of humanity and there-
fore belongs to all. However, there is 
also a category of people who have a 
unique claim to Mapungubwe
In southern Africa, there are several peoples who through their oral 
histories trace their lineage back to the people of Mapungubwe and 
the nearby kingdoms. These peoples and communities include the 
Ga-Machete, Vhangona, Tshivhula, Lemba and Leshiba. The former are 
Venda-speaking communities.  The Lemba meanwhile trace their line-
age to Middle Eastern Jews who – 2,500 years ago – settled in present 
day Yemen and later migrated to Africa.21 For each of these groups, 
Mapungubwe is a sacred site, being the resting ground of their an-
cestors. Their relationship to the site is therefore a living and ongoing 
one. This close connection persists despite most of the descendants 
living 100km or more from Mapungubwe Hill.  

Some of the groups, namely Ga-Machete, Tshivhula and Leshiba have 
lodged land claims over Mapungubwe and its surroundings. While 
the status of most of these claims is either unknown or unresolved, 
there were successful claims by Ga-machete in respect of a number 
of farms.

No one is better placed to convey the depth of the descendents’ con-
nection to Mapungubwe than the descendents themselves.  The rest 
of this chapter will therefore be given over to Matshaya Mathivha- 
Seremane, a leader of the Lemba Cultural Association, a body found-
ed to represent the Lemba. We acknowledge that this contribution 

only represents a portion of the multiple descendent communities.  
However, the Lemba were amenable to submitting a contribution and 
had recently drafted a document setting out the value of Mapungub-
we to the community and its opposition to mining in and around this 
heritage site.

THE KINGDOM OF MAPUNGUBWE...

9 000

WAS THE FIRST MODERN KINGDOM IN SOUTHERN 
AFRICA

IS REGARDED AS THE EARLIEST CLASS-BASED SOCIE-
TY IN SOUTHERN AFRICA

TRADED IN GOODS INCLUDING GOLD, GLASS BEADS, 
AND CHINESE CERAMICS AS PART OF THE INDIAN 
OCEAN TRADING NETWORK

HAD A POPULATION OF AROUND 9000 PEOPLE AT 
ITS HEIGHT

HAD A VIBRANT METALLURGICAL INDUSTRY, IN-
CLUDING IRON, COPPER, GOLD AND BRONZE. ITS 
GOLD WORK IS HIGHLY PRIZED
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The Lemba community is a group of people who lived and ruled with 
other communities in the past years in the kingdom of Mapungubwe. 
These people were miners and smelters of gold, iron, copper and oth-
er minerals. They manufactured artefacts, ornaments and other prod-
ucts from these minerals. This is backed up by indigenous knowledge 
systems, which refers to the oral and documented research made by 
our ancestors as individuals and as members of indigenous institu-
tions. 

The Lemba people have a social structure, culture and religious be-
liefs. The spiritual component of our creation includes the spirits of our 
forefathers, which I believe do not perish, but continuously connect 
all of us, both the departed and the living. I believe that this connec-
tion determines and influences us in one way or another, our future 
and destiny, me and you. I know that only the physical body perishes.

The South African government made it possible for all the available re-
cords held by the University of Pretoria to be handed over to the bona 
fide descendants of Mapungubwe on 29 October 2007. The human 
remains of our forefathers and mothers (ancestors) were repatriated 
and buried on the original site at the confluence of the Shashe and 
Limpopo rivers, on 18 and 20 November 2007. The LCA, on behalf of 
the Lemba community, was also the recipient of a certificate of recog-
nition by the Government of South Africa as bona fide descendants of 
Mapungubwe.

Mapungubwe is a unique and peculiar place situated at the borders of 
Zimbabwe, Botswana and South Africa. Mapungubwe was the most 
important inland settlement in the African subcontinent, and the cul-
tural landscape contains a wealth of archaeological sites that tell the 
story of its development. 

This is the place that forms an important part of our history in the Af-
rican continent. This place formed an ancient and historical trade cen-
tre and the first indigenous kingdom in Southern Africa. The museum 
at Mapungubwe showcases valuable artefacts from the kingdom and 
is also a store of information about the communities who once lived 
and ruled in the area. However, according to UNESCO, the collection 
may not be complete: 

At this point in time I would like to correct the error made by past 
researchers about the origin of the name ‘Mapungubwe’ which has 
been said to mean ‘the place of the jackals’.  Mapungubwe is, in fact, 
derived from the activity carried out by the inhabitants of the king-
dom of smelting minerals (stones) and pouring them into shape or 
forms (pungula: to pour; plus Ibwe: a rock or stone = Mapungubwe).

MAPUNGUBWE: A LEMBA PERSPECTIVE 
Matshaya Mathivha-Seremane, Lemba Cultural Association (LCA)

‘The integrity of the site has been affected by the stand-
ard of the excavations in the 1930s which it could be ar-
gued led to valuable evidence being lost – and thus the 
completeness of the site, in both physical and intellectual 
terms, has been compromised.’
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The Lemba community is not only an affected party or a stakeholder, 
but are descendants of Mapungubwe. We therefore have rights and 
demand a say in activities happening in and around the Mapungubwe 
World Heritage Site. That is our inheritance.  No powers on earth can 
wish us away.

The burial sites of our ancestors is a sacred place, where tranquility 
and peace should always prevail. It is the resting place of our depart-
ed. It is the place which is and must be highly respected by ourselves 
and everyone else, including the state and its organs, mining compa-
nies, and all visitors and tourists. The meddling at sacred burial sites 
and surrounding areas by adverse means has bad consequences on 
the everyday lives and behaviour of descendants. This is our Heritage. 
The perpetrators cannot and will not escape the harsh consequences 
of their malicious deeds in and around this magnificent site. Nothing 
is to be done for us without us.

Matshaya Mathivha-Seremane 
is a descendant of Mapungu-
bwe and a committed Lemba 
from the Vhembe district of 
Limpopo. He is a secretary of 
the Lemba Cultural Association
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Chapter 8: Identifying Decision-Makers
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DEPARTMENT OF ENVIRONMENTAL AFFAIRS

The Department of Environmental Affairs (DEA) is responsible for all 
environmental policy, management and decision-making nationally, 
except where otherwise provided in sector-specific legislation.30 The 
DEA must, importantly, balance the imperatives of sustainable eco-
nomic development and the equitable distribution of the benefits 
derived from natural resources. The DEA acts as the custodian and 
champion of the environment and is charged with finding solutions 
to environmental management challenges in a manner premised on 
a human-centered approach that recognises the centrality of Batho 
Pele.31  

The DEA seeks to fulfil this mandate through regulating the way in 
which the environment is managed, in particular by the issuing of 
environmental authorisations for activities listed under NEMA.32 The 
DEA also has responsibilities in relation to heritage impact assess-
ments (HIAs) which are the heritage component of an Environmental 
Impact Assessment (EIA). The responsibility for commenting on HIAs 
belongs to the South African Heritage Resources Agency (SAHRA) 
while the responsibility for processing and deciding on the entire EIA 
belongs to the DEA.33  It is the DEA’s responsibility to assess these EIAs 
and, in turn, decide on the suitability of the particular project, from 
both an ecological and heritage perspective. The DEA also manages 
all National Parks, through their agency South African National Parks 
(SANParks).34 

Who are the main roleplayers at Mapungubwe?

UNESCO

The United Nations Educational Scientific and Cultural Organisation 
(UNESCO) was founded on the basis of humanity’s moral and intel-
lectual solidarity.22  UNESCO created the concept of World Heritage 
to protect sites of outstanding universal value.23  The driving force be-
hind UNESCO’s heritage mandate is the Convention Concerning the 
Protection of the World Cultural and Natural Heritage (World Heritage 
Convention).24  South Africa incorporated the World Heritage Conven-
tion into its domestic law by promulgating the World Heritage Con-
vention Act (Heritage Convention Act) in 1999.25  

The system established by the World Heritage Convention involves 
state parties nominating heritage sites within their borders for inclu-
sion on the World Heritage List by UNESCO.26  Further, states should 
provide UNESCO with the names of the government organisation/s 
responsible for the implementation of the World Heritage Conven-
tion.27  Although countries accede to the World Heritage Convention, 
the protection of the sites is a country-specific task. UNESCO makes 
recommendations but lacks the power of enforcement when it comes 
to the management of the site. UNESCO’s sources of leverage are the 
benefits of inclusion – including increased tourism – coupled with its 
power to remove sites from the World Heritage Site list, which, if ex-
ercised, may harm a country’s reputation.28 UNESCO also maintains a 
dedicated list of World Heritage in Danger.29 
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DEPARTMENT OF WATER AFFAIRS35 

The Department of Water Affairs (DWA) is the custodian of South Af-
rica’s water resources in terms of the National Water Act which gov-
erns their management.36 Its mandate is to ensure access to clean wa-
ter and safe sanitation, while promoting effective and efficient water 
resources management to ensure sustainable economic and social de-
velopment.37 The Department of Water Affairs discharges its mandate 
through issuing and controlling water use licences. 

Before President Zuma’s Cabinet reshuffle in 2014, the Department of 
Water Affairs fell within the Ministry of Water and Environmental Af-
fairs but now falls within the Ministry of Water and Sanitation.38 The 
frequency with which this portfolio is relocated poses risks to staff 
retention, institutional memory and the relationships and networks 
officials have built in a particular ministry.  

In practice, the DWA and the DEA have often had different stances on 
development. This was evident in the Mapungubwe case. It became 
clear at the outset that the DEA, then under the portfolio of Depart-
ment of Environment and Tourism (DEAT), had serious concerns re-
garding Vele Colliery. The Department of Water Affairs did not similar-
ly express its concerns.39 

DEPARTMENT OF MINERAL RESOURCES

The mandate of the Department Mineral Resources (DMR) is to pro-
mote mining and development while ensuring the transformation of 
the sector and that all enjoy sustainable benefits from mining.40 This 
is achieved within the framework of the Mineral and Petroleum Re-
sources Development Act (MPRDA) and the DMR’s obligations as 
the custodian of the country’s mineral wealth for the benefit of the 

nation.41 Most importantly, the DMR is responsible for issuing mining 
rights and hence deciding whether such a project can proceed or not.42 

In its capacity as the driver of mineral development, the DMR must 
take the principles of environmental management into consideration 
when deciding whether or not to grant a mining right, and must in so 
doing promote the realisation of the environmental right in section 24 
of the Constitution.43 The difficulty is that these imperatives are not 
easy to reconcile. Mines will always have negative and severe envi-
ronmental and heritage-related impacts. The DMR needs to conduct a 
very delicate balancing exercise in which environmental and develop-
mental interests are equally taken into account. Permitting a mining 
company to develop an open cast coal mine near a World Heritage 
Site and a National Park and in a water scarce area is indicative of an 
unbalanced approach to sustainable development.

DEPARTMENT OF ARTS AND CULTURE

The Department of Arts and Culture is the government ministry dedi-
cated to preserving, protecting and developing arts, culture and her-
itage in South Africa.44  It is the ministry which is concerned with the 
management and protection of resources considered culturally sig-
nificant on a national, provincial and local level. All heritage resource 
agencies are funded by and located in the Department of Arts and 
Culture. The National Heritage Resources Act is the primary legisla-
tion dealing with the management of the national heritage estate.45 It 
seeks to provide a systematic approach to the management of herit-
age resources across the country and at all levels of government. 

The Department of Arts and Culture suffers from the relatively low pri-
ority assigned to culture in the South African budgetary process and is 
consequently not a very well-resourced department in relation to the 
breadth of its mandate.  As a consequence, its capacity to oversee the 
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breadth of its mandate.  As a consequence, its capacity to oversee the 
sound management of South Africa’s considerable body of heritage 
resources is limited.

LIMPOPO DEPARTMENT OF ECONOMIC 
DEVELOPMENT, ENVIRONMENT AND TOURISM

The Limpopo Department of Economic Development, Environment 
and Tourism (LEDET) has a strategic mandate to promote economic 
development and growth in the province.46 LEDET has a central role 
to play in providing strategic interventions in furthering economic de-
velopment and the sustainable use of the environment. Since Mapun-
gubwe is in Limpopo, LEDET has played a role in the policy-making 
processes relating to its management.47 

LEDET is thus responsible for both the development of the province 
and the protection of the environment. This two-part mandate brings 
together competing objectives. Conflict arises in part because of the 
prevailing conceptions of development and the environment. Devel-
opment is conceived of as narrow economic growth independent 
from environmental and social impacts. Environment is conceived as 
limited to the bio-physical and not the social environment.48 As we dis-
cuss in Chapter 16, this binary is neither correct nor necessary.

SOUTH AFRICAN HERITAGE RESOURCES AGENCY

The South African Heritage Resources Agency (SAHRA) is established 
by the Heritage Resources Act as an agency of the Department of Arts 
and Culture to fulfil the tasks of identifying, managing and protecting 
national heritage. ‘Heritage resources’ are defined in the Act as ‘those 
objects and places in South Africa which are of cultural significance or 
special value to communities, both for present and for future genera-

tions.’49 SAHRA is consequently assigned a number of responsibilities, 
including the following:

• In relation to heritage resources classified as being of national 
significance (Grade I heritage resources), SAHRA plays a direct 
managerial and administrative role. SAHRA is therefore responsi-
ble for identifying heritage that can be considered significant on 
a national level, as well as overseeing licensing where Provincial 
authorities have not been deemed competent;50 

• The development and implementation of a national framework 
for identifying and managing heritage resources both on a nation-
al and provincial level;51 

• Monitoring the entities responsible for the management and pro-
tection of national and provincial heritage resources, to ensure 
the framework is adhered to;52  and

• Raising the profile of the heritage estate for the public’s benefit 
and enjoyment.53

PROVINCIAL HERITAGE RESOURCES AGENCIES

South Africa has a three-tier structure for the management of herit-
age resources that is split into national, provincial and local levels.54  
Each level of management is responsible for the heritage resources 
which the Heritage Resources Act deems to fall within its area of com-
petence.55 This includes archaeology, paleontology, and burial sites 
amongst others. Provincial Heritage Resources Authorities (PHRAs) 
are to be established by the relevant provincial MEC to regulate her-
itage resources considered significant at a provincial level, and these 
resources are classified as Grade II heritage resources.56  Local author-
ities, namely municipalities, have been allocated the regulation of re-
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sources considered significant at the local level, and these resources 
are classified as Grade III.57  Neither PHRAs nor local authorities may 
perform any functions unless deemed competent to do so by SAHRA 
and the relevant PHRA respectively.58  Once deemed competent, how-
ever, PHRAs are the highest deciding authority with respect to Grade 
II heritage resources.

PHRAs, Limpopo in particular, struggle with gaining approval from 
SAHRA with regards to the various competencies required to assess 
and manage the various sites.59  The struggle is due to the lack of ca-
pacity, financial resources, skills and equipment. Where a PHRA has 
been found to lack a particular competency, that authority is required 
to hand authority to SAHRA or to a PHRA with the requisite compe-
tency to perform the function on an agency basis.60 

SOUTH AFRICAN NATIONAL PARKS

SANParks was established in terms of the National Environmental 
Management: Protected Areas Act (or NEMPAA) which accords the 
Minister responsible for environmental management the discretion 
to assign the management of protected areas to a suitable entity.61 It 
operates as an agency of the DEA responsible for the conservation of 
South Africa’s biodiversity, landscapes and associated heritage assets 
through a system of National Parks.62 NEMPAA obliges the Minister 
responsible for environmental management in South Africa to assign 
the management of all National Parks to SANParks. 

SANParks promotes the conservation of the country’s natural and 
cultural heritage by managing a system of 22 National Parks.63 A cen-
tral function of SANParks is the management of any World Heritage 
Sites assigned to it by the Minister.64  In addition to National Parks and 
World Heritage Sites, SANParks may be involved with the manage-
ment of a number of other protected areas.65  

Apart from managing protected areas in South Africa, SANParks may 
be included in any environmental, conservation and cultural herit-
age initiatives supported by the Minister. Such initiatives may be on 
an international, regional or national level.66 Cultural heritage initia-
tives are specifically mentioned here in the context of SANParks. This 
seems to fall outside of the expertise of the agency. Therefore, while 
it is not compulsory that SANParks be involved with cultural heritage 
initiatives, NEMPAA clearly envisages the capacity for SANParks to be 
involved with such projects.

VHEMBE AND CAPRICORN 
DISTRICT MUNICIPALITIES

The original buffer zone boundaries of the Mapungubwe Cultur-
al Landscape World Heritage Site which have since been revised, 
traversed two district municipalities, namely Vhembe and Capricorn, 
though only a small part of the buffer zone lay in Capricorn Municipal-
ity.67  

District municipalities, which encompass a number of local municipal-
ities, are required to create a framework for the Integrated Develop-
ment Plans (IDPs) of all municipalities within the district municipality, 
manage waste disposal and promote local tourism.68  Thus, in addition 
to developing their own IDPs, they are also required to oversee the 
IDPs of their local municipalities through the development of an IDP 
framework.69 

Some of the responsibilities of Vhembe district municipality accord it 
influence over the management of Mapungubwe. IDPs and IDP frame-
works developed by the district, for example, will have to provide for 
local economic development that is consistent with the heritage and 
ecological value of Mapungubwe. 
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MUSINA AND BLOUBERG 
LOCAL MUNICIPALITIES

The original buffer zone also covered two local municipalities, name-
ly Musina (falling under Vhembe District Municipality) and Blouberg 
(falling under Capricorn District Municipality).  As local municipalities, 
they are allocated the powers and functions listed in the Constitution 
with the exception of the powers assigned to district municipalities 
under the Municipal Structures Act and which include the promotion 
of local tourism.70 However, as provided for in the Municipal Struc-
tures Act, responsibility for local tourism has been assigned to Musi-
na Local Municipality.71 This adjustment of functions is, as required by 
the Act, reflected in the notices in the Provincial Gazette establishing 
the municipality.72 Musina’s local tourism responsibilities might in-
clude marketing Mapungubwe and the IDPs it compiles will need to 
be mindful of the attributes of the World Heritage Site. Consequently, 
the Musina municipality can be characterised as a role player in rela-
tion to this sensitive area. 
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Chapter 9: CALS and Mapungubwe
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Having introduced CoAL, the key gov-
ernment decision-makers and the Coa-
lition, it is now time to introduce CALS, 
the values of our Environmental Jus-
tice Programme and why we became 
involved with the Save Mapungubwe 
Campaign
CALS is a civil society organisation based in the School of Law at the 
University of the Witwatersrand, Johannesburg. CALS was found-
ed by Professor John Dugard in 1978 with the primary objective of 
promoting human rights and challenging apartheid laws through re-
search and education but its work soon expanded to public interest 
litigation. CALS’ vision is a socially and economically just society where 
human rights are promoted, respected, protected and fulfilled by the 
state, corporations, individuals and other repositories of power. CALS 
seeks to achieve this goal through three methodologies namely re-
search, advocacy and strategic litigation, all of which were used in the 
Mapungubwe project. 

The foundations of CALS’ Environmental Justice Programme are in 
the environmental right contained in section 24 of the Constitution of 
the Republic of South Africa, 1996 (the Constitution). The programme 
seeks to realise the vision encapsulated in this right, and in environ-
mental legislation designed to give effect to this right. Too often 
overlooked is the fact that section 24, rather than being a right of the 
environment itself is instead a human right to an environment ‘not 
harmful to health and well-being’. The scope of this human right is 

also very broad. Harm to ‘well-being’ embraces non-physical impacts 
including people’s relationships to the aesthetic and cultural proper-
ties of the environment.

Environmental degradation poses a multitude of threats to health 
and well-being which threaten access to water, food security and live-
lihoods. The impact of this degradation is most acutely felt by people 
living in poverty, in particular by mine-affected communities. Any con-
ception of environmental accountability divorced from human rights 
is therefore grossly inadequate. 
 
In interpreting this right, CALS draws extensively on the paradigm of 
‘environmental justice’ which has emerged from grassroots activism 
for social justice in relation to the environment. Environmental justice 
is both outcome- and process-orientated. The outcome-based dimen-
sion refers to the notion that the benefits and burdens of develop-
ment must be equitably shared. The procedural dimension requires 
that affected communities participate equally in decisions which will 
have long term and/or significant impacts on their lived environment 
and socio-economic position.73 While environmental justice move-
ments have traditionally focused more on the costs of development, 
a number of indigenous people’s movements focus on the benefits. 
They assert the right to lead the development of their communal land 
and the resources on the surface or underground, and to enjoy the 
proceeds of this development.74 

Environmental justice is still an emerging paradigm confined primarily 
to the worlds of social movements, NGOs and academics. Today, the 
notion of ‘sustainable development’ is the dominant framework in re-
lation to the environment and which has been formally adopted at 
the level of the United Nations (UN).75  ‘Sustainable development’ is, 
in essence, the requirement that development meet the needs of the 
present generation without compromising the ability of future gener-
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ations to meet their needs. Sustainability requires the harmonisation 
of environmental, social and economic imperatives through the inte-
gration of each (in all forms of planning and decision-making).76 

ENSURING GREATER ACCOUNTABILITY OF
CORPORATIONS FOR HUMAN RIGHTS

A theme that cuts across all of CALS’ work is holding the private as 
well as public sector role players accountable to their duties to re-
spect, protect, promote and fulfil human rights.  In this, CALS is sup-
ported by a Constitution which provides for the application of the Bill 
of Rights to non-state actors.77 

There are few pursuits in the world today which do not, to some ex-
tent, bear traces of corporate influence. Access to food, housing, 
roads and transport services require various corporate entities to be 
involved in the process. The reach of business has grown and devel-
oped to the extent that billions of people globally rely on corporations 
to sustain their lives. This reliance has given corporations a degree of 
power and authority to shape economies and policies. 

The global nature of this power has triggered the attention of global 
bodies and international lawyers. International law identifies the state 
as the primary duty bearer and protector of the rights of individuals 
and the dominant view is that international law does not bind corpora-
tions. This is problematic given that 41 of the world’s 100 largest econ-
omies are corporations. Given this immense influence over people’s 
lives, mechanisms of accountability need to evolve. However, legal 
initiatives to build a culture of corporate accountability – and to shift 
some of the burden of protecting the rights of the individuals onto 
companies – have been a relatively recent development. It is impera-
tive that the law addresses this shift in power through a suitable sys-

tem of governance which acknowledges the actual roles each actor 
plays. The Mapungubwe case conforms to CALS’ vision. The human 
rights of the public – environmental rights in particular – were threat-
ened by the conduct of a private sector actor, CoAL. The Coalition 
campaign sought to hold both the company, and government to their 
obligations under environmental law.

CALS was especially interested in Mapungubwe given its strategic im-
portance.  The northern Limpopo is presently facing a deluge of pros-
pecting and mining applications, in particular due its abundant coal re-
serves and the country’s growing need for fuel for its power stations.  
If a World Heritage Site and National Park of such importance can be 
subject to the impacts of mining, no sensitive or vulnerable areas in 
the Province can be assumed safe from exploitation by the extrac-
tives industry.  The approval of a mine near Mapungubwe without at-
tracting meaningful opposition could have opened the floodgates to 
the excessive and unsustainable proliferation of mining activity in the 
province. 
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Chapter 10: The Story of the Coalition Campaign
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LITIGATION

The initial aim of the Coalition’s litigation strategy was to stop the 
development of Vele Colliery. Allowing open cast coal mining to take 
place adjacent to a World Heritage Site would set a dangerous prece-
dent for the area, signalling that even the most environmentally sen-
sitive sites would be available to mining companies without robust 
safeguards.   

Although often painted as hardened opponents of all mining, Coali-
tion members have sought to adopt a nuanced position. The Coalition 
advocated a considered approach to where and how much mining 
should be conducted, while opposing mining near sites of the high-
est heritage value and ecological sensitivity. However, since the out-
comes of litigation are always uncertain, the Coalition was prepared 
for the possibility that it would not be able to stop the development. 
In this scenario, the Coalition resolved that it would take all neces-
sary steps to ensure that CoAL operated with all the required licences, 
that licence conditions adequately minimised and addressed environ-
mental impacts, and that CoAL would be held accountable for any 
non-compliance. 

The responsive, multi-pronged approach of the Coalition was reflected 
in the manner in which it approached litigation. The Coalition lodged 
internal appeals against a range of decisions including the approval of 
the EMPR; the approval of the mining right; and (later) the granting 
of the water use licence and the environmental authorisation. The Co-
alition enlisted a team of experts to critique each aspect of the EMPR 
and the studies on which these were based. The main aspects includ-
ed public participation that was not sufficiently inclusive; the threat to 
the unique sense of place; the impact on the scarce water resources; 
and the manner in which it addressed possible impacts on jobs in the 

agricultural and eco-tourism sectors. Simultaneously, the Coalition ap-
proached the High Court to interdict CoAL from conducting mining or 
related activities pending the outcome of the internal appeals.

A significant part of the Coalition’s litigation strategy involved inter-
nal appeals to government departments following the requirement to 
exhaust internal remedies prior to approaching the superior courts to 
review a government decision.78 

The central focus of and trigger for the Coalition’s litigation was DMR 
granting the right to mine within kilometres of the Mapungubwe 
World Heritage Site. Coalition organisations lodged individual appeals 
to the DMR, each with a slightly different focus. Key grounds of these 
appeals were:

• The decision-makers did not have the necessary facts before them 
that would enable them to take a decision on the application due, 
inter alia, to the absence of proper consultation with interested 
and affected parties and communities, and the non-finalisation of 
the EMPR;79 

• The decision-maker lacked the requisite authority to grant the 
mining right;80  and 

• The mine would result in unacceptable pollution and ecological 
degradation to the environment.81  

  
A further appeal lodged with the DMR pertained specifically to ap-
proval of the EMPR. A requirement for granting a mining right under 
the MPRDA, the EMPR sets out the measures to be taken to prevent 
and mitigate the environmental impacts identified in the mandatory 
EIA.82  The appeal attacked the EMPR and the EIA on various grounds 
including insufficient public participation and the sensitivity of the Ma-
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pungubwe site.83 The crux of the appeal was that the EMPR relied on 
incomplete information about local conditions and provided for in-
adequate mitigation measures.84 Following the decision by the DWA 
to award the water use licence, the Coalition filed an internal appeal 
against this decision to the Water Tribunal.85  The supporting affidavit 
(Water Appeal) was a detailed document disclosing 17 grounds of ap-
peal covering both the decision itself and the process preceding it.86  
The grounds on which particular emphasis was placed included:87 

• The preliminary reserve determination was based on flawed infor-
mation and had been conducted without the required delegated 
authority;88  

• The impacts on other water users were not taken into account;89  
and

• An inadequate public participation and consultation process was 
followed.90 

The last of the internal appeals was the appeal against the decision 
of the DEA to grant CoAL’s application for rectification in terms of 
section 24G of NEMA. While pursuing internal remedies within the 
DMR, DEA and DWA, the Coalition sought an interdict to prevent any 
environmental degradation occurring while these processes were un-
derway. In theory, the interdict procedure can help bridge the gap 
between the protracted legal process and the speed at which irrevers-
ible environmental damage can occur.91 The interdict application it-
self, however, turned into an equally drawn out process with replying 
and replicating papers being filed. The mine sought to use its greater 
financial resources to exhaust the Coalition’s capacity and play for 
time which, especially following the granting of its water use licence 
in March 2011, was on its side.92    

While litigation was the organising strategy during this period, it was 
not the only avenue pursued for bringing about changed behaviour. 
Aware of the power of public opinion, the Coalition worked to gener-
ate public awareness through a targeted media campaign. This con-
sisted in part of traditional forms of public advocacy such as press 
releases. Coalition media statements provided a counter-narrative 
to those issued by CoAL. They emphasised the significance of mining 
near Mapungubwe, and disseminated ‘bad news stories’ including 
new legal challenges by the Coalition and enforcement action taken 
by authorities against the mine for non-compliance. The Coalition also 
harnessed the power of film to produce a series of three short docu-
mentary clips, each showing a different perspective on the value of 
Mapungubwe and the threat posed by mining.93

Achievements of the Litigation Strategy

Possibly the most significant impact of the Coalition’s litigation and 
concurrent media campaign was on CoAL’s share price. While the 
steady decline of CoAL’s JSE share price occurred due to a range of 
factors including a weak global coal market, its overestimation of 
the quality of the coal in the area, and enforcement action taken by 
government, the Coalition’s campaign contributed to the cauldron of 
troubles undermining confidence in the company.

The Mapungubwe Project provides some evidence that unsustaina-
ble practices by companies compromise their profitability. The two 
main links between unsustainable practices and lost profits are the 
threats of closure and reputational damage. There are two main 
agents who can bring these threats to fruition: regulators who can 
take enforcement action and civil society who can litigate against the 
company and create negative publicity. On page 52 is an illustration of 
the effects which both positive and negative publicity had on CoAL’s 
share price. The influence of both state and non-state actors is clearly 
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denced by the volatile nature of CoAL’s share price and the correla-
tion between dips in the share price and damaging information. An 
example is evident in the cumulative impact of negative events result-
ing from the combination of government enforcement and litigation 
by civil society that occurred between 28 April and 23 August 2010. 
This four month period saw the Coalition lodging its EMPR appeal and 
sending out associated press releases, and the successive issuing by 
DEA of pre-compliance and compliance notices, with the latter publi-
cally reported.94 This same period saw CoAL’s share price drop from 
1696 to 911 points on the Johannesburg Stock Exchange.95

Litigation thus made it clear to CoAL that civil society would not pas-
sively acquiesce to mining in a sensitive area and to the utilisation of 
sub-standard EIA studies and licensing conditions. Litigation, togeth-
er with the Coalition’s public advocacy, thus forced CoAL to take the 
Coalition seriously and brought it to the negotiating table. The Coali-
tion’s campaign was also instrumental in educating the public about 
the value of Mapungubwe and the urgent need to protect heritage 
sites in South Africa. In its meetings and in its reports, UNESCO’s 
World Heritage Committee expressed its concerns regarding mining 
near Mapungubwe.

TOP 5 ACHIEVEMENTS OF LITIGATION

COAL’S SHARE PRICE HAS DROPPED FROM 1455 
POINTS TO 35 POINTS ON THE JOHANNESBURG 
STOCK EXCHANGE FROM THE TIME IT WAS GRANT-
ED MINING RIGHTS TO 18 FEBRUARY 2015.

THE MINING COMPANY HAS BEEN FORCED TO TAKE 
THE COALITION SERIOUSLY

THE COALITION HAS SENT A CLEAR MESSAGE THAT 
SUB-STANDARD ENVIRONMENTAL STUDIES AND LI-
CENCES WILL NOT GO UNOPPOSED 

THE STRATEGY HAS DRAWN ATTENTION TO THE 
HERITAGE IMPORTANCE OF MAPUNGUBWE AND 
THE URGENT NEED TO PROTECT HERITAGE SITES IN 
SOUTH AFRICA

THE COALITION GAINED INFORMATION ABOUT 
COAL’S OPERATING TECHNIQUES AND FUTURE 
PLANS THROUGH LEGAL PROCEEDINGS AND COURT 
PAPERS



52

COAL OF AFRICA SHARE PRICE CHANGES OVER TIME
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NEGOTIATIONS

By October 2011, crucial changes had occurred on a number of fronts, 
which led the Coalition to review its strategy, and which shifted the 
strategic calculus in favour of negotiations with CoAL.

First, there was a shift in the position of the government departments 
towards the Vele Colliery project. At the time litigation commenced, 
the DMR supported the mining development, as evidenced by its ap-
provals of the mining right and EMPR, while the DEA publicly opposed 
the development and the position of the DWA seemed to increasingly 
lean towards the DMR’s position.96  During 2011, both the DWA and 
the DEA granted licences to CoAL for Vele Colliery, signalling that all 
regulators were now behind the project.

Second, the prospects of a successful legal challenge waned as the 
construction of the mine neared completion.  One of the most impor-
tant requirements for the granting of an interim interdict is that the 
balance of convenience favours granting.  The greater the investment 
in the project, the more difficult it is to argue that the balance of con-
venience favours an interdict prohibiting activity on the site.

Third, the ongoing litigation placed a significant burden on the resourc-
es of Coalition members, but also on CoAL.  It therefore appeared to 
be in CoAL’s interests to reach an agreement with the Coalition on 
more robust licence conditions. The Coalition therefore concluded 
that negotiations with CoAL offered a real prospect of achieving bet-
ter licences and improved environmental practices by the company. 
Following extensive deliberation, the Coalition resolved on 20 Octo-
ber 2011 to suspend litigation and pursue negotiations.

The Memorandum of Understanding

Discussions between the Coalition and CoAL during November 2011 
yielded a Memorandum of Understanding (MoU) which identified 
the issues for negotiation, laid down rules and principles, and set 31 
January 2012 as the deadline for the conclusion of a Memorandum of 
Agreement (MoA).97  The agreement was announced at a joint media 
briefing on 24 November 2011. The focus areas included:

• Additional research on the impacts of mining and related activities 
on the environment, water resources and heritage resources;98 

• Amendments to the EMPR and Integrated Water Use Licence 
(IWUL);99 and

• The conditions for the Coalition’s participation on the Environ-
mental Management Committee (EMC).100 

At the commencement of negotiations, the Coalition was optimistic 
about the prospects for success and excited about what appeared 
to be a novel and more receptive approach taken by a mining house 
towards civil society. The Coalition had hoped this would set a prec-
edent for a changed approach in the sector. Unfortunately this opti-
mism was not to last.

Breakdown in Negotiations

During the winter of 2012, the Coalition made a series of discoveries 
which led it to re-evaluate its trust in CoAL as a bona fide negotiating 
partner. 



54

First, during the negotiations, CoAL had agreed to commission an in-
dependent expert to conduct a wetland and riparian study for Vele 
Colliery. The draft of this report detailed impacts on water courses 
that were not covered by the IWUL and not disclosed to the Coalition. 
This confirmed many of the Coalition’s earlier concerns regarding the 
impact on the water resources.  Second, at a site visit conducted un-
der the auspices of the EMC, the Coalition discovered the presence of 
a dam that had not been authorised. Third, the Coalition was advised 
by the DWA that it had served CoAL with a compliance letter early that 
year and had advised CoAL to apply for authorisation. Fourth, CoAL 
did not seem to be achieving tangible progress in negotiations, as evi-
denced by the fact that many deadlines were not met.

Having lost trust in CoAL, and concerned that it could not be party to 
an agreement in the absence of material information, the Coalition 
took a decision to exit negotiations. The Coalition notified CoAL in 
September 2012 that it was withdrawing from the MoU.

COLLABORATIVE COMPLIANCE MONITORING

The next stage of the campaign was compliance monitoring in the 
form of the Vele Colliery Environmental Management Committee 
(EMC). The EMC is a multi-stakeholder body set up in terms of both 
the section 24G Environmental Authorisation and the Integrated Wa-
ter Use Licence to monitor CoAL’s compliance with the conditions of 
these licences and authorisations.  The structure consists of a plenary 
body (the EMC) and two subommittees – the Heritage and Biodiver-
sity Subcommittee (HBsC) and the Water Monitoring Subcommittee 
(WMsC). These sub-committees are tasked with monitoring compli-
ance with the environmental authorisation (in relation to heritage and 
biodiversity) and the water use licence respectively.

TOP 5 ACHIEVEMENTS OF NEGOTIATIONS

THE COALITION GAINED DEEPER UNDERSTANDING OF 
COAL’S INTENTIONS AND BUSINESS PRACTICES

NEGOTIATIONS HAVE HELPED TO CREATE BETTER 
RELATIONSHIPS

NEGOTIATIONS PAVED THE WAY FOR THE COALI-
TION’S INCLUSION ON THE VELE COLLIERY ENVI-
RONMENTAL MANAGEMENT COMMITTEE

THE NEGOTIATIONS PRESENTED CIVIL SOCIETY IN A 
MANNER THAT DIFFERED FROM INDUSTRY PERCEP-
TIONS OF UNCOMPROMISING AND LITIGIOUS ROLE 
PLAYERS

EXITING THE NEGOTIATIONS ILLUSTRATED THAT 
WHILE PRAGMATIC, THE COALITION WOULD NOT 
COMPROMISE ON ITS VALUES AND PRINCIPLES 
AND WOULD NOT COUNTENANCE BAD FAITH 
ON THE PART OF ITS NEGOTIATING PARTNER
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The Coalition had initially agreed to participate on the EMC as an ob-
server pending the finalisation of a negotiated agreement. This ap-
proach was taken because the EMC sought to monitor compliance 
with the same water and environmental authorisations which were 
in contention. This meant that active participation risked creating the 
perception that the Coalition had accepted the same conditions they 
had entered into negotiations to improve. 

With the breakdown of negotiations and the closing of the window 
period for stopping the mine, the calculus shifted. First, the greater 
understanding about CoAL gained through negotiations could also 
assist the Coalition on the EMC. Second, the EMC Constitution con-
tained objectives including monitoring compliance and promoting 
‘improved decision-making and environmental practices’ that were 
closely aligned with those of the Coalition.  Third, participation on the 
EMC would in and of itself constitute an achievement, marking the 
first time civil society had served on such a body. 

The model has great promise given its potential to be a proactive ve-
hicle for inclusive multi-stakeholder governance. The perspectives of 
a wide range of stakeholders (including the mining company, commu-
nities, government regulators,  state agencies, NGOs and experts) can 
be brought to bear to ensure full compliance and sound environmen-
tal practices. However, this potential has been underutilised as most 
EMCs are run primarily by the company concerned, with limited gov-
ernment involvement. Participation by the Coalition on the EMC could 
therefore set an important precedent for environmental governance.  

For these reasons, the members of the Coalition concluded that full 
participation on the EMC constituted the best strategy for realising its 
goals in the changed circumstances.

A seat at the table of governance: The Coalition 
attains full membership of the EMC

In preparing the groundwork for membership, and to rebuild relation-
ships strained in the course of litigation, the Coalition engaged with 
some of the government departments represented on the EMC. At 
the EMC meeting held on 31 October 2012, members voted to accept 
the Coalition as a full member, giving civil society (for the first time) a 
seat at the table.

During the initial 18 months of its operation, the focus of the EMC 
was on establishing its protocols and procedures, and on developing 
a working relationship between members. Building relationships of 
trust was a particular challenge for the Coalition, who had been in-
volved in litigation against CoAL and several of the government regu-
lators. The Coalition had also just withdrawn from a negotiations pro-
cess with CoAL because of the breakdown in trust between the two 
parties. The Coalition was thus highly strategic, seeking to show oth-
er participants, through consistent attendance and informed inputs, 
that it was not a solely oppositional actor, but possessed the focus 
and expertise to play a constructive role in the running of the EMC.  In 
particular, the participation of organisations such as the EWT, BirdLife, 
ASAPA and WWF-SA, provided the EMC with critical expertise in the 
areas of biodiversity, heritage and water resource management. Co-
alition members also curtailed their public advocacy to demonstrate 
their good faith and commitment. At the same time, the Coalition con-
sistently sought to hold the EMC to its mandate, calling for the highest 
standards of transparency and information sharing, and demanding 
explanations where there was evidence of non-compliance. 

This period saw the translation of the EMC from the text of the terms 
of reference into a living institution. Battles were fought over the 
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EMC’s breadth of jurisdiction, the format of environmental compli-
ance reports, the circulation of information, and even the EMC’s log-
os. This initial period was one of considerable frustration for the Coali-
tion, as it often experienced difficulty in convincing many members to 
advocate for rigorous compliance. 

By August 2013, a noticeable shift could be observed on the EMC 
which had begun to move away from a focus on procedure to the 
substance of its compliance monitoring mandate. At a meeting of the 
main EMC, for example, the bulk of the discussion concerned CoAL’s 
compliance with a wide range of environmental obligations, including 
the conclusion of a biodiversity offsets agreement. Further questions 
were asked about whether the new Plant Modification Phase would 
require amendments to environmental authorisations and the IWUL. 
This change could be attributed in part to the organic process by which 
the mandate, procedure and customs of an institution have taken 
shape. However, there was also evidence of a growing acceptance of 
the Coalition and an appreciation of its professional and constructive 
role. Some representatives have expressly recognised the important 
contribution of the Coalition. Coalition representatives have also in-
creasingly been joined by government representatives in scrutinising 
CoAL presentations and responses to questions.

The Coalition’s move from a peripheral to central role on the EMC 
promises to clear a path for other civil society coalitions to play a sim-
ilar role in other environmental oversight institutions. Unfortunate-
ly, there has since been a significant migration towards a policy of 
confidentiality. This undermines the purpose of EMCs as transparent 
and inclusive bodies designed to bridge the divide between business, 
state and community interests. 

TOP 5 ACHIEVEMENTS ON THE EMC

THE COALITION HAS DEMONSTRATED THAT CIVIL 
SOCIETY CAN PLAY A CONSTRUCTIVE ROLE IN COM-
PLIANCE MONITORING

THERE HAS BEEN INCREASED SCRUTINY OF COAL 
AND ITS OPERATIONS

THERE IS NOW AN IMPROVED TRACKING SYSTEM 
FOR COAL’S COMPLIANCE WITH LICENCE CONDI-
TIONS

THERE HAVE BEEN IMPROVED ENVIRONMENTAL 
PRACTICES AT THE VELE COLLIERY

THERE IS AN INDEPENDENT EXPERT ASSESSOR OF 
COAL’S COMPLIANCE WITH ITS LICENCE WHICH RE-
PORTS TO EACH QUARTERLY MEETING OF THE EMC
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Chapter 11: Inclusive Compliance Monitoring
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The analysis of EMCs is not solely a diagnostic exercise. As compliance 
monitoring bodies that bring a full range of government and non-gov-
ernmental stakeholders together, EMCs offer potential solutions to 
some of the challenges of co-ordination experienced by the official 
governance structures. This section uses our experience on the Vele 
EMC, recounted in the report Changing Corporate Behaviour, to inform 
our analysis of EMCs and the conditions for their effectiveness.101

AN ASSESSMENT OF THE VELE EMC

The Save Mapungubwe Coalition, CALS and CER have been fortunate 
to have witnessed and participated in the transformation of the EMC 
from the text of the terms of reference (TOR) to a dynamic and func-
tioning compliance monitoring body that has held CoAL accountable 
and secured improved reporting and compliance. Some of this experi-
ence is captured in the previous chapter.

One of the most valuable aspects of EMCs is that they can help an-
ticipate and resolve conflicts between government entities that par-
ticipate. Further, civil society and communities can contribute their 
particular knowledge, expertise and perspectives to ensure a more 
holistic understanding of the issues. While the Vele EMC is based on 
a promising model, CALS and the Coalition have identified a number 
of shortcomings in the EMC and its terms of reference which, if reme-
died, would make for an even more effective body. 

First, the terms of reference are unclear regarding the powers of the 
chair and of the circumstances of his/her removal from the position. 
When a representative of the Coalition was elected as chair, this re-
sulted in disagreement. The election was subsequently overruled by a 
senior government official, arguing that the Coalition was insufficient-
ly objective to serve in the post. 

Second, there was confusion regarding the role of the EMC in relation 
to improving licence conditions and new licences sought by CoAL. The 
Coalition has always sought to improve the quality of the licence con-
ditions for Vele, and could draw on provisions in the TOR referring 
to the promotion of ‘improved decision-making and environmental 
practices’. The EMC and its sub-committees, meanwhile, have tended 
to interpret their mandate more narrowly as monitoring compliance 
with existing licences.   

Third, there was disagreement regarding the transparency of EMC 
proceedings. The Coalition has always interpreted the guiding princi-
ple ‘all parties shall have access to information relating to the work of 
the Committee to facilitate decision-making’ as including raw environ-
mental data (such as water and air quality, amongst other things). This 
would enable the EMC, with the help of specialists, to reach informed 
conclusions about CoAL’s compliance with its environmental obliga-
tions. This has not, however, been the prevailing position on the EMC. 

In addition, the Coalition has always taken the position that minutes 
of meetings should be made publicly available with the exception of 
discussions subject to an express agreement on confidentiality.  This 
position has, however, been opposed by the bulk of the members of 
the EMC.

While some of these problems can be addressed at the level of insti-
tutional design, several are inherent features of the EMC model.  Giv-
en that a large proportion of the representatives on EMCs will, and 
should be, officials from a range of government departments, there 
will inevitably be some political contestation both between depart-
ments and between units within the same department.  This is partial-
ly due to their differing mandates and imperatives.



60

13 PRE-REQUISITES FOR EFFECTIVE EMCS

1. Good faith and commitment

While institutions can be designed in a careful manner, the effective-
ness of organisations can never be guaranteed by the soundness 
of design. The mindset of the members who populate them is also 
crucial.  A basic condition of the success of a compliance monitoring 
body comprised of a membership representing diverse interests is a 
willingness to engage honestly and in good faith on all issues before 
the committee. This is especially true given that EMCs do not have the 
power of enforcement. 

2. Addressing cumulative impacts

Highly invasive activities like mining, especially when conducted on a 
large scale, have an impact on the socio-ecological environment that 
extends far beyond the project area.  Further, mineral deposits (e.g. 
coal seams) often cover a significant geographical area which means 
that there is the potential for a large number of mining projects in 
close proximity. 

Thus, while the individual impact of a particular mine on water, soil 
and air might seem moderate, the combined impact of all the po-
tential mines in the area might lead to a state incompatible with the 
health, well-being and livelihoods of regional stakeholders. As a con-
sequence, environmental authorisations and TOR should require that 
the EMC also consider and monitor the contribution of the mine to the 
cumulative impact.  Where there is a real likelihood of a concentration 
of mining projects in a particular geographical area, a regional EMC 
should be established.

3. Improving licensing conditions

Compliance with existing environmental and water licences is not suf-
ficient to ensure the environmental sustainability of a project if these 
are awarded on the basis of flawed assessments.  By bringing togeth-
er different interest groups and expertise, an EMC is the perfect forum 
to recommend improvements to licences based on a more complete 
picture of the landscape. Especially where the quality of licences have 
already been contested, the TOR should expressly provide for the 
improvement of licence conditions. An EMC in place over the life of 
a mine offers the chance to respond to technological developments 
and the uncovering of new information relevant to the environmental 
management on the mine site. 

4. Environmental Control Officers 
play an essential role

One of the most important role players on the EMC is the environ-
mental control officer (ECO). The ECO is tasked with independent 
quarterly onsite assessments of the company’s compliance with its 
environmental law obligations. They provide the main source of infor-
mation enabling the EMC to serve as an oversight body. The TOR for 
the Vele Colliery EMC did not specify the qualifications of the ECO, nor 
his/her duty to present its findings to the EMC. Both are necessary to 
ensure the robust interrogation of the findings.  Initially, the quality 
of the reports was below the expected standard and the ECO did not 
attend EMC meetings which made interrogating their reports almost 
impossible. The Coalition responded by insisting that both of these 
requirements for an effective ECO were met. Once progress on these 
points was made, the impact of the EMC’s work increased. However, 
if the TOR had provided clarity on the ECO, these impacts would likely 
been achieved much earlier. 
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5. Including all government role-players

For EMCs to play a constructive role in facilitating co-operative govern-
ance, the membership must include all the relevant line departments 
and organs of state responsible for environmental management in 
respect of the project. The Vele EMC, for example includes repre-
sentatives of DMR, DEA, DWA, DAFF, LEDET, SANParks, SAHRA and 
local government.  Conversely, the absence of any critical role-player 
would mean that this entity would be excluded from conversations 
implicating its mandate. The result would be lost opportunities for 
minimalising misalignment and conflicts.

6. Facilitating participation

It is vital that the communities most affected by the impacts of min-
ing are able to play an integral role on the forums that monitor these 
impacts.  Communities are also able to bring their knowledge of local 
conditions. To ensure their involvement, it is essential to give proper 
notice of commencent of the EMC to all the inhabitants of the are-
as affected by the mining project.  The procedure for admitting new 
members should be captured in the TOR, and the criteria for member-
ship should be phrased in a manner that includes local communities.  
It is further vital that representation by interested civil society organ-
isations, who can provide expertise and alternative perspectives, is 
provided for.

7. Transparent proceedings

Natural resources must be managed in the public interest.  Members 
of the public can only hold the EMC accountable if they are aware of 
the manner in which it is addressing environmental issues. Further, 
public scrutiny can create a sense of accountability as participants 

want to be seen to be doing the right thing.  The lack of readily availa-
ble and sufficiently detailed information can lead to a number of mis-
givings about the role of an EMC, including concerns that it has been 
concealing non-compliance.  

Transparency needs to be emphasised as a culture of secrecy remains 
pervasive in much of South Africa’s public and private sectors. To 
counteract this, the public dissemination of minutes should be an ex-
press requirement of the TOR. Of course, where genuinely sensitive 
information or confidential matters are being discussed, there should 
be the provision for (where agreed by members) discussions that are 
redacted from the publicly available versions of the minutes. Howev-
er, the default position should always be one of transparency rather 
than secrecy. 

8. Chairing committees

It is critical that each EMC and its subcommittees be chaired by some-
one with an understanding of, or experience in, the relevant areas 
of environmental management, though this can be from a variety of 
angles.  These can include environmental lawyers, Environmental As-
sessment Practitioners (EAPs), academics and department officials. 
This knowledge is required in order to serve as an effective moderator 
in discussions regarding environmental management. The other main 
requirement is sufficient independence and the absence of funda-
mental conflicts of interest. One possible approach is to employ state 
agencies which, based upon our experiences, have a combination of 
specific expertise and relative objectivity (such as SANParks). The oth-
er option is independent consultants, but arrangements need to be 
in place to ensure funding by the regulated company does not impair 
their impartiality. To date, representatives from SANParks and the Co-
alition have chaired the EMC, as well as an independent consultant 
paid for by CoAL in terms of the Section 24G Authorisation Condition. 
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9. EMCs should have specialist sub-committees

One of the most effective aspects of the Vele EMC has been the struc-
tural hierarchy of a co-ordinating/plenary committee and specialist 
sub-committees.  The two specialist sub-committees are the Water 
Monitoring Subcommittee and the Heritage and Biodiversity Subcom-
mittee.  The role of specialists on EMCs is pivotal given the highly tech-
nical fields (including hydrology and chemistry) implicated in environ-
mental management. The designation of specialist sub-committees 
has allowed a detailed interrogation to take place at each committee 
level chaired by an expert in the field which then reports to the EMC. 
The sub-committees are able to process these findings into a form ac-
cessible to the main EMC. Therefore, any EMC structure established 
for a project should include specialist subcommittees on the areas of 
most significant impact.

10. Aligning terms of reference

There will typically be at least two ‘founding’ documents for EMCs, the 
environmental authorisation and the constitution of the EMC itself. 
Often, there will be more founding documents as EMCs for a project 
may be mandated by more than a single authorisation. There may be 
a set of committees each with its own mandate. It is critical that the 
procedures, timeframes and ambit contained in these constitutions 
align with each other (and with that provided in the authorisations). 
The exception is where these differences are due to the inherent pur-
pose of the committees (for example a water sub-committee won’t 
consider the company’s compliance with heritage legislation). The 
terms of reference should be clear regarding phases for which each 
committee is operational. For example, if mining operations are sus-
pended, the TOR should indicate if the EMC will continue to meet. If 
not, this could  lead to confusion and uncertainty amongst members, 
especially when unforeseen changes to the project timeframe occurs.

11. Clear procedures

The work of the EMC can be facilitated by clarity in its constitution. 
Particular clarity is needed regarding the default rules for making de-
cisions and the procedures to follow where there is a dispute about a 
matter of substance (for example, if the company is complying with a 
particular licence condition) or about the role, responsibilities or pro-
cedures of the committee. To encourage co-operation, the decision 
rule should be consensus where possible but a 50+1% majority where 
differences remain. Clarity can limit the amount of time consumed by 
disputes about procedure, thereby enabling the committee to focus 
on the substance of overseeing environmental management.  Provi-
sion for dispute resolution is critical in instances where a member ob-
jects to the majority decision on a particular ground (for example, that 
the committee is acting outside of its mandate). The nature of the dis-
pute resolution process (mediation, arbitration, adjudication) needs 
to be explained clearly and the entity responsible for resolving the 
dispute must be identified. Further, there might need to be provision 
for when the entity responsible for resolving the dispute is conflicted.

12. Institutional independence

Although EMCs are created out of licence conditions which fall under 
the functional area of the various department, they are designed to be 
independent watchdogs. What should not occur is that EMC decisions 
are over-ridden by the very regulators who created them.  This would 
lead to a toothless body with no influence. This is because EMCs are 
only effective if they can make recommendations without fear or fa-
vour, and which reflect the insights of its diverse membership. Clarity 
in the TOR is therefore required to ensure representatives have the 
authority to improve the way in which environmental management is 
undertaken on site.  
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13. Clear powers for election and removal

Conflicts and challenges regarding leadership are a real likelihood on 
a committee representing a diversity of constituencies.  To help man-
age these, it is important that there are clear rules and procedures 
accepted by all on the process of electing and removing all office bear-
ers as well as their particular roles. Terms of reference can assist by 
setting out clear parameters on the following:

• Specify which office bearers are elected, and expressly allow all 
member organisations to stand for positions with the exception 
of the company being regulated;

• Provide a process for the election of office bearers;

• Set term lengths for office bearers;

• Specify the procedures for removal of elected office bearers – in-
cluding possible grounds for removal and the point at which office 
bearers can be removed; and 

• Specify the roles and responsibilities of the particular office bear-
ers and, where relevant, the requisite experience and qualifica-
tions needed for postions.
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Chapter 12: Lessons from the Campaign
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1. Start organising early

The public is likely to have the most significant impact on a mining 
project when the company is still seeking regulatory approval.  Where 
campaigners wish to prevent the project from occurring, it is vital that 
they succeed in bringing about a halt to activity before significant con-
struction has taken place, as the environmental and economic case 
is weaker for the closure of an already-existing mine. It is therefore 
imperative that stakeholders mobilise at a very early stage, preferably 
when the project is still at the prospecting phase, or before.

2. Community pressure can change corporate 
behaviour

Mine-affected communities are potentially the main agents of change 
for various reasons. First, there is a unique relationship between the 
mining company and these communities, as the former will extract 
mineral wealth from the land occupied or owned by community mem-
bers.  Second, as the people that will experience the most acute harm 
from mining-related environmental degradation, mine-affected com-
munities also have the greatest interest in improved environmental 
practices by the mining companies.

For communities to play this role, however, a number of conditions 
must be met. First, communities must be fully informed about what 
the likely impact of mining development on their living conditions 
will be. Second, communities must have a working knowledge of 
their rights (and mining companies’ obligations) in terms of the Con-
stitution and legislation. Third, communities should be prepared for 
the tactics employed by some mining companies to co-opt influen-
tial members of the community and to create a climate of suspicion. 
Fourth, communities need to know the different avenues of recourse 

for violations of environmental rights. Fifth, communities should or-
ganise into coherent structures which are representative of the diver-
sity of the community, and should adopt a clear position in relation to 
mining.

3. Poor planning increases business risk

On a preliminary assessment, the overall prospects for Vele Colliery 
appeared favourable. The coal below the ground seemed to be semi-
soft coking coal.102 The thermal coal would be used for the proposed 
Mulilo power station to be built close to Vele Colliery.103

Once mining commenced, it became clear that the coal was of a lower 
grade than expected. The Mulilo project was stalled at its inception.104  
Further, once local stakeholders found out about the project, organ-
ised opposition soon emerged in the form of the Coalition. The mine, 
as a consequence, became subject to a litigation campaign and the 
attendant negative publicity (albeit offset by CoAL’s own media cam-
paign). During the same period, CoAL faced enforcement action from 
the DEA and the DWA who issued a compliance notice and a directive 
respectively.

CoAL has run at a loss since the final quarter of 2012 due to this combi-
nation of factors.105  Needing to raise further capital to fund its activi-
ties, CoAL initially put a halt to all production at Vele Colliery for an 18 
month period starting from June 2013. 

Few of these developments were entirely unforeseeable, given the 
inherent risks of the sector and the location. The story of Vele there-
fore provides a cautionary tale for mining companies commencing 
projects based on superficial, best-case scenario planning.
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4. Meaningful Consultation with communities is 
imperative

For consultation to be meaningful, a company’s approach in engage-
ment processes must be characterised by inclusivity, transparency, 
good faith and a willingness to adjust plans in the light of comments 
by stakeholders. From the beginning, CoAL kept its engagement with 
local stakeholders, including indigenous communities and landown-
ers, to the minimum that constituted compliance with the letter of 
the law.  In the words of a MAG member and local landowner, ‘CoAL 
started on the wrong foot’. 

This approach persisted in the manner in which it conducted public 
participation in terms of its mining right application.  Responses to se-
rious concerns and objections raised by civil society groups and even 
government departments, and the near absence of adjustments in 
the final EMPR, showed a company prepared to disregard the rights 
and interests of stakeholders.106 The result was that CoAL became 
embroiled in costly litigation, albeit mostly in the form of internal ap-
peals.  The litigation, coupled with a media campaign by the Coalition, 
created negative publicity which contributed to the downward pres-
sure on CoAL’s share price.

5. Non-compliance is bad for business

Companies and, in particular, mines should see the economic benefit 
of operating according to the highest standards of compliance. At an 
international level, transnational corporations increasingly appear to 
be realising the importance of environmental and social issues.  More 
efficient use of natural resources, such as energy and water, reduces 
operating costs and increases profitability. Consumer preference has 
caused companies to start taking steps to reduce the environmental 
impact of their products and supply chains. As discussed above, the 

history of CoAL’s share price performance provides some evidence 
suggesting that unsustainable environmental practices by companies 
compromise their profitability, thus making the business case for ro-
bust compliance. 

6. Redefine development

The state of mainstream public discourse is of particular importance 
to changing corporate behaviour, as movements ultimately gain their 
strength from the support of the public. At present, there is a near-to-
tal consensus on the need to maximise mineral production, a position 
that ignores the costs paid by the vulnerable for unmoderated mining 
development. This view reflects particular understandings of the en-
vironment and development that serve to short-circuit the discussion 
on mining and the environment. First, the environment is conceived 
as separate from the human world.107 This obscures the reality, ac-
knowledged by the Constitutional Court, that all economic develop-
ment must draw from an environmental base, the depletion of which 
will ultimately lead to the collapse of economic life.108 

Further there is an assumption that economic development is an un-
qualified good rather than a condition for the realisation of every per-
son’s potential. On this latter understanding there are different ways 
of facilitating economic development, some leading to the redress 
of the apartheid legacy, others to its entrenchment. Given these un-
derstandings, the concerns of those who point out the grave threats 
posed by mining in sensitive areas can therefore be dismissed as stem-
ming from an ‘anti-development’ point of view.109  To counteract the 
view expressed above, civil society organisations with an environmen-
tal justice orientation should, in all public statements, consistently 
drive home an alternative account of the relationship between eco-
nomic development, social justice, mining and the environment which 
emphasises their interdependence.
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7. Take a strategic approach to litigation

Civil society organisations will usually not be able to command the 
same level of resources and capacity as most mining companies.  They 
consequently need to be highly efficient and strategic in their ap-
proach to litigation.  There will invariably be many aspects of licences 
and environmental impact reports that can be challenged, and often 
the success of each is difficult to predict.  One should, as soon as one 
has gathered and analysed all the relevant issues, focus on the small 
number of grounds for challenge identified as having the highest 
prospects of success. This may also entail selecting a small range of 
grounds to focus on.

8. The advantages and disadvantages of interdicts

An interdict is a type of court order which either requires that a per-
son perform or refrain from performing a particular action. An inter-
dict may be a final order or an interim order pending final judgment.110  
Interdicts assume particular importance in environmental litigation 
due to the requirement to exhaust available internal remedies (for ex-
ample, an appeal to the Minister). Interdicts can prevent irreversible 
environmental degradation from occurring while the merits of the in-
ternal appeal are being decided. 

The main challenge in obtaining an interdict is satisfying a court that 
the balance of convenience favours issuing the interdict. In essence, 
the balance of convenience argument entails convincing the court 
that the costs of allowing the activity in question to continue exceed 
those that would result from halting the activity. In the mining con-
text, it is a challenge to communicate the significance of environmen-
tal impacts that are at times hard to quantify compared to the tan-
gible and calculable costs to a mining company that result from the 

cessation of mining operations.  However, the longer the matter takes 
to resolve, the more work will be done (and capital invested) on the 
mine site, and the harder the balance of convenience argument will be 
to win. The precautionary principle contained in NEMA offers a poten-
tial solution to these challenges. The principle provides that, owing to 
the irreversibility of environmental impacts which affect generations 
yet to be born, a position of caution must be taken where uncertainty 
exists in relation to environmental impacts.111  Where there is signif-
icant evidence that the business and environmental case both have 
comparable weight, the balance should be tilted in favour of the en-
vironment.

9. Civil society has a role to play in environmental 
governance

Civil society often steps into the void where community voices are left 
unheard.  Civil society organisations can serve as a link between com-
munities and government and can assist in amplifying communities’ 
voices.  These organisations possess certain expertise which can assist 
communities in understanding impacts of the developments on their 
surrounding environment and livelihoods. At all times, however, it is 
important for these organisations to consciously reflect on their role 
and take their cue from the communities with whom they partner.112 

10. NGOs should collaborate and pool resources

It is important that diverse coalitions be mobilised to pool the great-
est amount of local knowledge, technical expertise, capacity and en-
ergy in engagement with the mining companies regarding their envi-
ronmental impacts. The Save Mapungubwe Coalition is an example 
of a diverse coalition including environmental NGOs with expertise 
in water governance (WWF-SA) and biodiversity (EWT, BirdLife and 
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Wilderness), heritage (ASAPA), and local knowledge (MAG). This ex-
pertise has enabled the Coalition to obtain a holistic understanding of 
the environmental impacts of the mine and has also enabled it to play 
a highly constructive role in interrogating reports by CoAL.  

11. Scientific specialists play a critical role in 
environmental justice cases

No legal case can succeed without a valid legal cause of action sup-
ported by facts.  The evidence of experts is often critical to estab-
lishing these facts.  Similarly, for a media campaign by a civil society 
organisation to win in the court of public opinion, its claims must be 
based upon verifiable facts. The importance of expertise is height-
ened in social justice cases and campaigns because the injustice they 
highlight is systemic in nature and is enabled by a multitude of factors 
including systems of power, economics and geography. The Mapun-
gubwe case study illustrates the multitude of disciplines that need to 
be consulted in the context of an environmental justice case against 
the establishment of a mine.  To cite a few examples, the Coalition  
employed various types of heritage specialists to comment on the 
heritage impact assessment, an economist to comment on CoAL’s job 
creation projections and a hydrologist to comment on CoAL’s ground-
water report.

The difficulty the Coalition and other civil society organisations face is 
that many specialists, particularly in relation to the physical environ-
ment and mining, get most of their work from the same companies 
that are the target of their campaigns.  Consequently, civil society 
organisations are often faced with successive specialists declining to 
accept their brief due to perceived conflicts. The Save Mapungubwe 
Coalition overcame this challenge in part because many of its mem-

ber organisations, including ASAPA and WWF-SA possessed exper-
tise inhouse.113  The Coalition model is therefore one way around the 
problem.  However, a more pro-active, consolidated and institutional 
response by the environmental justice sector to develop relationships 
with a pool of specialists may be required.
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servation’. Concerns about healthy air, water and soil for farming; or 
adequate housing and infrastructure are generally overlooked. NGOs 
involved in promoting and protecting environmental rights either 
have to work against the dominant discourse or else find a way to 
make human rights into human interest. 

The approach taken by the Save Mapungubwe Coalition has provided 
some interesting examples of both possibilities. The Coalition is made 
up of various organisations with an interest in the area of Mapun-
gubwe. Between 2010 and 2011, the Coalition initiated several legal 
challenges against Coal of Africa in an effort to prevent coal mining 
near the Mapungubwe Cultural Landscape. The Coalition launched a 
targeted media campaign to raise public awareness about the dan-
ger mining poses to what is not only a World Heritage Site but an 
important water source and a sacred place for many southern Afri-
can people. Throughout this period, the Coalition regularly produced 
press releases and carried out media briefings describing their legal 
interventions. These resulted in numerous articles appearing in major 
national publications and coverage on SABC’s 50/50. 

The Coalition was also able to make use of online communication ef-
fectively. The rise of social media has been particularly beneficial for 
NGOs since they can spread messages directly. They no longer have 
to rely solely on the media to reach large groups of people in a diluted 
form. The Save Mapungubwe Facebook page was active during this 
period, sharing images of the National Park, updates, links to videos 
and press releases. The Coalition’s website features resources like 
court papers, photographs, short films and information on its actions 
and achievements. 

In 2011, the Coalition partnered with the production company Green-
Renaissance to produce a series of short films about the value of Ma-
pungubwe and the threat posed by coal mining in the area. The clips 

There is perhaps no more important and challenging a task for today’s 
NGO than successful mass communication. The mass media plays a 
central role in spreading information and shaping public debate. 
Though the media has a history of being used to promote propagan-
da, it can also be a positive force for social change. The media has the 
power not only to raise public awareness and create political pressure, 
but to challenge common misconceptions and ultimately change peo-
ple’s attitudes and behaviours. To some extent, all NGOs are depend-
ent on the media to spread their messages to a large audience. To do 
so effectively, we have to understand how the media operates and 
develop a clear strategy for engagement. 

What is important to remember is that journalists write about stories, 
not about issues. NGOs and academics are often concerned with ab-
stract concepts of human rights and legal obligations, and may find 
it difficult to translate these for the media. Audiences are more likely 
to be drawn to stories of individual struggle rather than distant de-
velopment issues or explanations of structural disadvantage. So is 
the media. Journalists are largely constrained by newsroom practices 
and values, which favour large-scale, unambiguous stories focused on 
high status individuals or urban settings. 

Stories about the environment present a particular challenge. They 
are, by comparison, nuanced and complex; and far more likely to af-
fect poor, rural communities. The prevailing public discourse is also 
not responsive to environmental justice issues. Instead, there is a 
narrow view taken of ‘environment’ as simply another word for ‘con-

MAPUNGUBWE AND THE MEDIA
Lee-Anne Bruce, Centre for Applied Legal Studies
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feature striking visuals and time lapses of the National Park, its wildlife 
life and large open skies. Each film conveys a powerful message about 
the area’s importance, showcasing its beauty, history, heritage and 
ecological diversity through three individuals’ connections to Mapun-
gubwe. These people represent the three countries which form part 
of the Greater Mapungubwe Transfrontier Conservation Area: South 
Africa, Zimbabwe and Botswana. The clips are presented together on 
the Coalition’s website along with a message emphasising the global 
significance of the area as the earliest southern African kingdom and 
a UNESCO World Heritage Site. This presents an interesting mix of in-
dividual storytelling and more global thinking. 

More recently, however, the Coalition has seen a significant drop in 
media output. The website’s resources have not been updated much 
since 2012 and the Facebook posts have started to fall away. Since 
the Coalition shifted its focus away from a more adversarial legal ap-
proach to instead pursue negotiations with CoAL in late 2011, media 
engagement has become more difficult. There are several reasons for 
this. 

The Coalition is made up of a number of diverse organisations with 
different agendas. While it has always been difficult to craft a message 
that gives voice to every member’s concerns, it has become more and 
more time-consuming in the negotiations and compliance monitoring 
period. There is now an added challenge of describing a much more 
nuanced engagement with Coal of Africa and with government regu-
lators. The Coalition’s role is now chiefly to monitor the mining com-
pany’s activities and compliance instead of outright opposing its op-
erations. This means that the Coalition has to more carefully manage 
these relationships. This is good for collaborative governance, but not 
necessarily for media interest. 

There are a number of ways NGOs facing similar challenges may be 
able to encourage media attention. They may, for example, look into 
appointing a dedicated media officer responsible for developing a 
media strategy for the organisation or coalition. This strategy should 
focus on building relationships with journalists, shaping messaging 
and producing content that impacts on public discourse. In engaging 
directly with identified journalists, media officers can position them-
selves as independent, credible resources for news outlets to draw 
on. In the long term, media officers are able to work with journalists 
to improve their understanding and help them to better report on de-
velopment issues more generally.

It is important to find creative ways of making messages relating to 
these issues more accessible and interesting to audiences, either 
through a multimedia approach or by presenting them in engaging 
narratives. There should be consistent media output, including press 
releases, and website and social media updates. Op-eds in particu-
lar are a useful tool for getting messages across since they are not 
mediated by others. The Coalition’s approach to media engagement 
throughout its four-year campaign illustrates both the challenges 
faced by NGOs in communicating environmental and development 
issues, and the fresh thinking they are uniquely placed to bring to ad-
dressing these challenges.

Lee-Anne Bruce is a Com-
munications Specialist at 
the Centre for Applied Legal 
Studies. She holds an MA in 
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be given to industry with regard to areas in which mining should not 
be authorised.117 Thirdly, the media fallout from the Mapungubwe 
case also provided at least some impetus for both the DEA and the 
DMR to resolve longstanding disagreements about the regulation of 
the environmental impacts of mining. This eventually resulted in the 
so-called ‘One Environmental System’ – the incorporation of the en-
vironmental regulation of mining into the larger environmental regu-
latory system, while simultaneously attempting to streamline regula-
tory requirements under a range of statutes and implemented by at 
least three different government departments.

The fourth achievement relates to the relationships and capacity built 
within civil society during the course of the battle. For many months, 
Coalition members participated in long weekly teleconferences with 
other members and attorneys from the two law clinics, which by then 
represented the Coalition in relation to the various different legal 
interventions. Given the perpetually over-committed and under-re-
sourced nature of public interest organisations, this was a remarkable 
achievement in itself.

Finally, there can be no doubt that the Vele colliery has been subject 
to far greater scrutiny and oversight than most mining operations in 
the country. Despite a litany of omissions in compliance monitoring 
(particularly on the part of the DMR and DWA) and inexplicable resist-
ance to more stringent enforcement action, the Coalition’s ongoing 

The public interest organisations that make up the Save Mapunbgub-
we Coalition were brought together in 2010 by a sense of outrage, and 
a shared need to draw a line in the sand on the devastating impacts of 
poorly regulated mining in South Africa. News of the proposed open-
cast coal mine just outside the Mapungubwe National Park and World 
Heritage Site first broke in early 2010, at a time of growing concern in 
civil society about the apparently unfettered powers of the Depart-
ment of Mineral Resources, and its complete disregard for not only 
environmental and heritage laws and impacts, but for the statutory 
mandates of other authorities like the Department of Environmental 
Affairs and the Department of Water Affairs.116 During the years to fol-
low, the Coalition waged possibly the most coordinated, concerted 
and well-supported civil society battle against a mining company since 
the battle to save Lake St Lucia in the early 1990s.

THE COALITION’S ACHIEVEMENTS

Although the Coalition was ultimately unsuccessful in preventing the 
mine from going ahead, a number of key achievements resulted from 
this battle. The list below is not a complete one, but includes those 
aspects that I would like to highlight for this short overview. The first 
achievement was a significant ramp up in profile of environmental 
matters in mining, and a reassessment – by at least some parts of the 
mining industry – of the powers of civil society to achieve costly de-
lays where rules have not been followed. Related to this, secondly, 
was the acknowledgement by authorities that clearer guidance need-
ed to be given to industry with regard to areas in which mining should 

THE SHAME OF VELE COLLIERY: HOW REGULATORY CAPITULATION, NEGLECT AND 
CONTEMPT SHAPED THE BATTLE OF MAPUNGUBWE 114

Melissa Fourie, Centre for Environmental Rights (CER)115



74

pressure – directly and through the Environmental Monitoring Com-
mittee (EMC) – has meant that Coal of Africa has been under constant 
pressure to comply with obligations in a way that most other mining 
companies are not. At this point, I should make a note to record the 
amount of resources committed to the battle of Mapungubwe by the 
Coalition over the past four years. I have no doubt that some of these 
resources should rightfully be claimed from the various regulators: 
many of the actions of the Coalition would have been entirely unnec-
essary had these regulators not failed in their statutory duties in the 
ways described below.

THE GOOD, THE BAD AND THE UGLY: THE 
REGULATORS’ ACHIEVEMENTS AND FAILURES

The Department of Mineral Resources

Of all the regulators involved in this matter, the DMR has to take the 
blame as the primary facilitator of the damage at Vele. Firstly, from 
the outset, the DMR showed what can only be described as contempt 
to the impassioned pleas of the DEA not to grant this particular min-
ing right. Although the challenge of the mining right never progressed 
to a judicial review, this would surely have been one of the strong-
est grounds for such a review. Secondly, the DMR completely failed 
to ensure a decision on the appeal against the mining right and the 
authorisation of the environmental management programme. But 
thirdly, the DMR’s worst offence has been the its astonishing absence 
from the site since its decision to grant the right. When the CER sub-
mitted requests under the Promotion of Access to Information Act to 
the DMR for copies of inspection reports against the EMPR and Social 
and Labour Plan for Vele Colliery, the DMR produced only the EMPR 
and SLP themselves – prima facie acknowledging that not a single in-
spection was carried out by DMR officials at Vele Colliery. It has failed 

substantially to play any meaningful regulatory role in the EMC. Such 
casual and contemptuous exercise of power, accompanied by com-
plete dereliction of all other regulatory duties, have become typical 
of the DMR’s approach to regulation of the environmental impacts of 
mining.

The Department of Water Affairs

The DWA’s conduct in relation to Vele has been similarly disappoint-
ing, possibly more so because of its express mandate to ensure prop-
er management of water resources in the water-stressed catchment 
in which the Vele colliery is situated. Firstly, the DWA granted a poor 
quality water use licence for Vele at a time when the DEA’s compli-
ance notice against Coal of Africa remained in place, and when CoAL 
was facing criminal prosecution for violations of NEMA. Importantly, 
public comments on the draft licence were only allowed after the Co-
alition called on the Minister to instruct public participation to take 
place. The inadequate water use licence granted by the DWA exclud-
ed key water use activities undertaken by Vele – including destruc-
tion of drainage lines, and creating a rock dump on top of a natural 
spring – initially denied by DWA officials, and only conceded after the 
Coalition compelled Vele to disclose geospatial data and to procure an 
independent expert assessment. 

Shortly after granting the licence (already flawed as outlined above), 
on request of Coal of Africa the DWA agreed – behind closed doors 
– to amend the licence to relax some of the original requirements. 
When the Coalition submitted an appeal against the amended water 
use licence, effectively suspending the operation of that licence, CoAL 
petitioned the Minister to uplift the suspension so that mining could 
proceed. Despite a comprehensive objection by the Coalition to that 
petition, the Minister lifted the suspension. The Minister’s spokesper-
son was quoted as saying that that ‘the minister had given due con-
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sideration to the interests of all the affected parties before coming 
to a decision to lift the suspension. The minister reportedly came to 
the conclusion that the time it would have taken for the coalition’s 
appeal to be finalised by the Water Tribunal would have prejudiced 
CoAL’s investment and also the workers at Vele’.118 The quote above 
illustrates how a decision that should be aimed solely at protecting 
water resources was in fact made, quite expressly, for entirely differ-
ent reasons.

The Department of Environmental Affairs

The DEA’s role in Vele deserves a paper of its own, and reflects the dif-
ferent dynamics at work within that department. (It is worth mention-
ing that, at all relevant times in the Vele saga, the DEA and DWA both 
reported to a single Minister of Water and Environmental Affairs). In 
the early days of Vele, before the mining right was granted, one could 
see the activist DEA – actively engaging the DMR through meetings 
and correspondence – acting in protection of the Mapungubwe Na-
tional Park within its mandate, and in deference to its international 
law obligations to protect UNESCO recognised Mapungubwe Cultural 
Landscape and World Heritage Site. When CoAL belatedly applied for 
an environmental authorisation (having insisted throughout that no 
such authorisation was required), the DEA promptly refused that au-
thorisation, and rejected CoAL’s subsequent appeal.

Once the mining right was granted by the DMR (and note that the 
possibility that the DEA itself could challenge that decision through 
appeal or review was apparently never on the table), the DEA shifted 
gear and, relying on its limited statutory mandate under NEMA and 
the listed activities under the EIA regulations, engaged its compli-
ance monitoring and enforcement functions. This was undoubtedly 
the highlight of the DEA’s work on Vele, and for the first time we saw 
the DEA – albeit many months after construction had started, and 

following extensive notie and opportunities to CoAL to make rep-
resentations – flexing its muscle to stop activities at Vele through a 
compliance notice. This action shocked CoAL, its shareholders and 
financiers, the markets, and the mining industry at large, and sent a 
powerful message that the DEA intended to assert its mandate in the 
face of pressure from the DMR. Unfortunately, the political capital 
gained through this brave action was squandered by the DEA when 
it granted CoAL authorisation after the fact pursuant to applications 
under the ill-conceived section 24G of NEMA. In a media briefing to 
explain the controversial decision, Deputy Director-General for Bio-
diversity and Conservation, Fundisile Mketeni, seemed to belittle the 
opposition to the colliery by dismissing it as ‘emotions’:

‘“When we deal with biodiversity, we need science ... and it informs 
us,” deputy director-general for biodiversity and conservation, Fun-
disile Mketeni, told journalists in Pretoria. … “Studies were done and 
emotions must be set aside and science upfront.”’119 

In September 2011, DEA, Coal of Africa and SANParks signed a Memo-
randum of Agreement with great fanfare, committing Coal of Africa to 
‘comprehensive biodiversity offset programmes, thereby optimising 
benefits to local communities’. At the media briefing, Mketeni even 
seemed to suggest that invoking South Africa’s international obliga-
tions to hold back the Vele colliery was an issue of sovereignty:

‘Mketeni said that the buffer zone required to protect Mapungubwe 
had been contentious. Some said it was too close to Mapungubwe for 
it to maintain its status. “But in Europe there are mines two metres 
from a heritage spot,” he said. ‘We’ll defend our sovereignty.”’120 

The ‘comprehensive biodiversity offset programmes’, which was not 
only an obligation under the abovementioned agreement but also a 
requirement of the after-the-fact authorisation given to Vele by the 
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DEA turned out to be another ‘Trojan horse’ in the battle for Mapun-
gubwe. In October 2014, three years after the authorisation (and two 
and a half years after it was legally required), the DEA announced that 
an offset agreement had been signed. It broadly entailed the payment 
of R55 million in cash by CoAL in five tranches over 25 years, to be 
used by SANParks to manage the Mapungubwe National Park (some-
thing SANParks of course is already mandated and should be funded 
to do). The Coalition argued that this agreement was inadequate, did 
not comply with any requirements for an offset, did not comply with 
the authorisation that required the offset in the first place, and was 
unenforceable against Coal of Africa.121 No substantive response has 
been forthcoming from the DEA.

It is difficult to characterise the way DEA has handled its obligations 
in relation to the Vele colliery and its impacts on the environment and 
the Mapungubwe World Heritage Site in a coherent way, primarily 
because its response has been so regrettably erratic. Ultimately, one 
part of DEA fought a brave and costly battle, only to hand over the 
spoils to another part of the Department more concerned with mak-
ing conservation appear business-friendly, no matter how inappro-
priate. One of the Coalition’s express objectives in taking legal action 
against CoAL was to defend and support the statutory mandate of en-
vironment authorities, and to challenge the DMR’s decision to ignore 
the DEA’s position where the DEA itself could apparently not do so. In 
view of this, the DEA’s conduct was a particular disappointment to the 
Coalition, and in many ways the death knell to the Coalition’s struggle.

The National Prosecuting Authority

This disenchantment with the DEA was aggravated by the indefen-
sible position taken by the National Prosecuting Authority (NPA) in 
relation to the criminal prosecution of CoAL for offences under NEMA 
and the National Water Act. The NPA, faced with a situation where 

CoAL had paid an ‘administration fine’ of more than R9 million to the 
DEA in terms of section 24G, construed any subsequent prosecution 
as a violation of the ‘double jeopardy’ principle, and refused to insti-
tute criminal proceedings. The DEA has since attempted to put this 
incorrect legal argument to rest through law reform, but the NPA has 
allowed CoAL to buy itself out of a largely certain criminal conviction.

CONCLUSIONS

Throughout the Vele matter, all three regulators placed extraordinary 
emphasis on the employment and economic development the colliery 
would bring to the region. By October 2013, the mine – projected to 
have a life of 20 years and promising to employ thousands of people in 
the impoverished Limpopo – had closed and remains under ‘care and 
maintenance’,  awaiting further investment and development.122 This 
inability of regulators to assess the veracity of employment claims by 
mining companies – or even to monitor compliance with these claims 
– is a major weakness in the regulation of mines.

The Vele matter also highlighted how available legal tools hamper rath-
er than facilitate civil society’s ability to compel accountability of both 
mining companies and authorities, particularly when those authorities 
fail to play their part in giving effect to statutory remedies.  As so aptly 
illustrated in this case, the requirement to exhaust internal remedies 
like appeals – designed to provide a speedy and cheap remedy – sim-
ply becomes a blockage when appeal authorities fail to decide those 
appeals timeously, or at all. Moreover, the onerous requirements of 
interdict proceedings, and particularly urgent interdict proceedings, 
make it extremely difficult for public interest organisations to access 
appropriate and appropriately urgent relief. In this case, CoAL contin-
ued to delay the finalisation of the interdict application, while pulling 
out all stops to secure the outstanding authorisations. By the time the 
application was ripe for hearing, most of the original relief sought had 
become academic.
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Negotiations with Coal of Africa

Finally, it is worth making some remarks regarding direct engage-
ment with corporate entities and the lessons learned by the Coalition 
from its attempts to negotiate with CoAL. The decision to conclude 
an agreement with CoAL in November 2011 was not taken lightly, and 
was only taken at a time when – as described above – regulators had 
effectively extended collective forgiveness to the open-cast colliery. 
In essence, in the absence of the necessary commitment to regulato-
ry action by authorities, what the Coalition hoped to achieve was to 
use the negotiations to compel CoAL to undertake necessary research 
and modelling of its impacts – work that should have been demanded 
by licensing authorities before authorisation – and to use that data 
to agree improvements to the licences to compensate for the major 
omissions permitted by the licensing authorities.

This approach was scoffed at by critics, and – in retrospect – perhaps 
appropriately so. At that juncture, the Coalition’s options has been 
whittled down by the clemency given to CoAL and the recasting by 
the DEA, in particular, of pretty outrageous non-compliance at Vele 
into ‘an example of how mining in sensitive areas would be treated 
from now on’.123  While CoAL enjoyed and benefited from the pomp 
and ceremony of joint media briefings and task team meetings with 
which the negotiations started, it soon became apparent that they 
had no intention of achieving the stated objectives of the memoran-
dum of understanding with the Coalition. Disillusioned by the signifi-
cant delays in addressing identified non-compliance and environmen-
tal degradation on site, the Coalition withdrew from the agreement 
with CoAL in October 2012.

And so the battle of Mapungubwe ended, in the words of T. S. Eliot: 
‘Not with a bang but a whimper’. 

Important work is still required at Vele Colliery, and at this stage it is 
not certain if this will ever happen without the Coalition’s insistence. 
This includes rectification of the failure to deliver on the offset re-
quirements in the DEA’s authorisation to CoAL, and the crucial work 
continues to be done by the Coalition in the EMC (which no doubt will 
have to ramp up if CoAL finally reopens Vele Colliery as it continues to 
promise investors). Moreover, given the lengthy period of care and 
maintenance that Vele Colliery has been in, inconvenient questions 
will now have to be asked about rehabilitation and financial provision 
for such rehabilitation in the area. 

However, it is important to record – as I have done here – how the 
capitulation by the DEA and the complete neglect by the DMR and 
the DWA of their regulatory mandate and duties allowed the shame 
of the dysfunctional Vele Colliery to exist today. In a context of such 
regulatory neglect, the only way for at least some accountability of 
mining companies to be extracted is through informed civil society 
scrutiny and oversight. Having said that, the failures of regulators 
place a heavy and ultimately unsustainable burden on civil society or-
ganisations like the Save Mapungubwe Coalition.
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Perhaps the central question animating our writing on Mapungubwe 
is how, despite Mapungubwe’s status as a World Heritage Site and 
Protected Area and the presence of a complex and extensive set of 
legislative safeguards, an open cast mine was allowed to develop so 
close to the site. 

If Mapungubwe is a testament to sys-
temic governance problems, other 
heritage sites could be at risk. This de-
velopment should give rise to serious 
reflection on the safeguards for pro-
tecting sensitive areas of cultural and 
natural value from invasive economic 
activity
The Coalition, created in response to the mining activity in the area, 
has consistently pursued engagement with the multiplicity of gov-
ernance entities mandated to manage mining, the environment and 
World Heritage Sites like Mapungubwe.124 This experience has afford-
ed us insight into how the various government structures responsible 
for protecting Mapungubwe are managing the imperatives of (i) eco-
nomic development, (ii) protection of heritage sites and (iii) environ-
mental and social justice. This chapter examines the main challenges 
of alignment and co-operative governance that CALS encountered in 
our Mapungubwe work. These include both challenges of design and 
implementation.

GOVERNANCE

Governance, as with all concepts in the social sciences, is highly con-
tested, especially with regard to objectives and role-players of gov-
ernance. Definitions of governance can be divided into narrow and 
broader understandings. An example of a narrower understanding is 
the definition adopted by the Governance Group of the World Bank 
Institute: 

‘…the traditions and institutions by which authority in a country are 
exercised. This includes the process by which governments are se-
lected, monitored and replaced; the capacity of the government to 
effectively formulate and implement sound policies; and the respect 
of citizens and the state for the institutions that govern economic and 
social interactions among them.’125

An example of a broad understanding is the definition adopted by the 
United Nations Commission for Global Governance:

‘…the sum of the many ways individuals and institutions, public 
and private, manage their common affairs. It is a continuing process 
through which conflicting or diverse interests may be accommodated 
and co-operative action may be taken. It includes formal institutions 
and regimes empowered to enforce compliance, as well as informal 
arrangements that people and institutions either have agreed to or 
perceive to be in their interests.’126

A middle-ground understanding is utilised in this book. The objective 
of governance is the alignment of diverse interests in pursuit of the 
public interest, which is the realisation of the open, democratic and 
egalitarian society enshrined under the Constitution.127 This under-
standing conceives of a spectrum between the central agents of gov-
ernance (who are accorded express powers in terms of the Constitu-
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tion, legislation and/or customary law) and more peripheral but still 
important role players, who do not possess formal authority but who 
play a vital role in ensuring the formal institutions of governance are 
held to account.128  The latter include community-based organisations, 
civil society and the press. This chapter will focus on the formal institu-
tions of governance while not ignoring the role of the latter.

CO-OPERATIVE GOVERNANCE

The South African Constitution allocates primary legislative and ex-
ecutive powers to three spheres of government, namely national, 
provincial and local.129 It does not create tightly defined and clearly 
differential roles for the different levels.  The vision is one of collegial 
collaboration rather than silos and strict hierarchies. This Constitution-
al doctrine governing the relationship between the spheres is called 
co-operative goverance. The most important principles of co-opera-
tive governance are:

• One sphere of government should not use its powers in such a 
way as to undermine the effective functioning of another sphere 
or organ of state;130

• ‘The functional and institutional integrity of the different spheres 
of government must…be determined with due regard to their 
place in the constitutional order, their powers and functions under 
the Constitution and the countervailing powers of other spheres 
of government.’131

While an important doctrine that recognises the need for collabora-
tion, it also creates much scope for confusion of responsibilities and 
for conflict.

PROBLEMS OF CO-OPERATIVE GOVERNANCE

Having set the scene and introduced the concept of co-operative 
governance, it is now time to examine some of the problems of co-
operative governance that have emerged in the Mapungubwe case 
study.

1. National and World Heritage Frameworks

The World Heritage Convention stipulates that each state-party to the 
convention is under a duty to identify sites or monuments in their ju-
risdiction which represent cultural or natural heritage of outstanding 
universal value.132 Member states are also obliged to put in place pol-
icies and programmes aimed at the protection and maintenance of 
world heritage in their territories.133 The World Heritage Convention 
Act was enacted in fulfilment of South Africa’s obligations under the 
Heritage Convention and it vests the Minister of Environmental Affairs 
with the responsibility for the administration of World Heritage Sites 
and monuments in South Africa.134 The Heritage Convention Act com-
menced shortly after the Heritage Resources Act which regulates all 
domestic heritage resources.135 

Instead of amending the Heritage Resources Act to align with South 
Africa’s World Heritage Convention obligations, two parallel, and 
sometimes conflicting, systems were created for the management of 
world and national heritage respectively. First, while the World Herit-
age Convention Act assigns authority to the Department of Environ-
mental Affairs, the Heritage Resources Act assigns the management 
of National Heritage Sites to the Department of Arts and Culture and 
the South African Heritage Resources Agency (SAHRA).136  Second, the 
principles for managing heritage resources in the Heritage Resources 
Act do not refer to the principles in the World Heritage Convention.



81

The overlap between the two systems occurs where a site in South Af-
rica has been recognised both as a National Heritage Site and a World 
Heritage Site. Where this occurs, as in Mapungubwe, both the Minis-
ter of Environmental Affairs and the Minister of Arts and Culture have 
jurisdiction over the management, protection and maintenance of 
this heritage resource. The lack of  legislative alignment creates scope 
for conflict and there is no clear dispute resolution mechanism.

2. Spatial Planning Tools

In 2013, the Coalition discovered that the DEA was simultaneously en-
gaged in two spatial planning processes, namely the revision of the 
Mapungubwe Cultural Landscape Buffer Zone and the initiation of 
the Greater Mapungubwe Environmental Management Framework 
(EMF).137 The processes seemed to be occurring in silos as was evi-
denced by the use of the initial buffer zone to inform the EMF while a 
new buffer zone was delineated.138 

Spatial planning tools refer to documents which contain information 
on the social, economic, cultural and environmental characteristics of 
an area, consolidated into a map and divided into zones, for the pur-
pose of guiding decision making about future development. Spatial 
planning tools are an increasingly common feature of the South Afri-
can regulatory landscape as the government seeks creative means of 
addressing growing land use conflicts.139

UNESCO has adopted the concept of a buffer zone.140 Buffer zones are 
conceived as a transition zone between the ‘core’ site and the area 
outside the core in order to harmonise the protection of the site with 
the need for economic development in nearby areas. The Heritage 
Convention Act, however, does not contain any reference to this con-
cept. The result is that there is no guidance as to how buffer zones 
should align with other development tools. The practice in South 

Africa is to develop policy documents around specific buffer zones.  
Where no policy has been developed a buffer zone will remain unpro-
tected.

While buffer zones are derived from South Africa’s international ob-
ligations, EMFs have their basis in domestic legislation (NEMA) and 
are regulated by the EMF regulations.141 EMFs are ‘a study of the bio-
physical and socio-cultural systems of a geographically defined area to 
reveal where specific land uses may best be practiced and to offer per-
formance standards for maintaining appropriate use of such land.’142  
EMFs, if authorised by the appropriate authorities, must be taken into 
account by authorities considering applications for activities within 
the area to which the EMF applies.143 While the function they fulfill is 
very similar to buffer zones, there is no mention of the latter in the 
EMF regulations.144 

In sum, the regulatory frameworks governing EMFs and buffer zones 
are not aligned. The Mapungubwe experience has shown that this can 
lead to the two frameworks being developed in silos, which increases 
the likelihood of conflict. 

3. Environment, Mining and Water Legislation

The interplay between NEMA, the National Water Act and the MPRDA 
is of the utmost importance to the survival of sensitive areas such as 
Mapungubwe, as they contain the main rules governing the manage-
ment and exploration of these areas. The unfortunate reality is that 
these Acts are not sufficiently aligned, and the resulting fragmenta-
tion is a major obstacle to effective regulation of the environmental 
impacts of mining. The regulation of water in a mining context is an 
example of this fragmentation. Inland water resources are principally 
regulated by the National Water Act through the Department of Wa-
ter Affairs which is responsible for issuing water use licences and au-
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thorising controlled activities.145 Conducting a water use or controlled 
activity without a licence is illegal. The issuing of a mining right by the 
DMR authorises mining. In practice all mining activities entail a water 
use licence due to their significant impact on water resources.  How-
ever, the MPRDA does not expressly require a water use licence in 
order to mine. The result in Mapungubwe was that CoAL was issued a 
mining right a full year before obtaining a water use licence with the 
attendent risk of unregulated water uses in the intervening period. 

The same problem applies to mining and environmental legislation. 
Many activities requiring separate environmental authorisation, such 
as the construction of roads, are associated with mine construction 
or mining, but the MPRDA doesn’t expressly require an environmen-
tal authorisation before a mining right is granted. CoAL embarked on 
listed activities without authorisation and only obtained retrospective 
authorisation over a year after the granting of the mining right. 

This misalignment of legislation means that mining related activities 
often progress without the approval of all the relevant environmental 
impacts. This generates conflict between government departments 
and allows for irreparable environmental harm.146 Trying to ensure 
that each relevant licence is obtained and complied with is a highly 
resource-intensive exercise for civil society. This complexity and lack 
of cohesion therefore impedes the realisation of the environmental 
right and the effectiveness of legislative safeguards.147  

4. Conflicting Mandates between 
Departments

Non-alignment of legislation creates potential points of conflict and a 
confusion of responsibilities between the various entities responsible 
for environmental, heritage and mineral regulation in South Africa. 

Inter-departmental conflicts are, however, not only due to poor legis-
lative drafting. They are also due to inherent differences in mandate 
between departments. For example, the DMR is primarily tasked with 
the promotion of mining while the DEA is primarily tasked with pre-
serving the environment. Differences of focus also translate into dif-
ferent institutional cultures and views of development. In the case of 
Mapungubwe this led, for some time, to the respective departments 
taking conflicting stances in relation to the same development pro-
ject. 

In the context of Mapungubwe, the consequences of this complex 
array of overlapping responsibilities and conflicting mandates could 
be grave indeed: the destruction of our cherished heritage under the 
watch of the government entities tasked with its protection.

5. Inter-departmental co-operative 
governance 

Parliament has passed legislation designed to provide a framework 
for the implementation of co-operative governance. The Intergov-
ernmental Relations Framework Act (IGRFA), creates several mecha-
nisms for the co-ordination of spheres of government and the resolu-
tion of disputes including:148 

• Implementation protocols can be entered into where implement-
ing legislation or policy requires the co-operation of ‘organs of 
states in different governments.’ These protocols must identify 
the challenges of implementation, specify roles and responsibili-
ties of each organ of state and provide indicators to measure  
the implementation of the protocol;149 and

• A procedure for resolving intergovernmental disputes.150  
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As has been acknowledged in the literature, a significant limitation of 
the IGRFA is its failure to address relations between line departments 
and agencies at the same level of hierarchy.151 It has been suggested 
that mechanisms, such as implementation protocols can be adopted  
at the level of inter-departmental relations.152 However, the absence 
of a clear and binding framework may lead to inconsistency in prac-
tice.

NEMPAA provides that the management authority responsible for a 
protected area under the act may enter in a co-management agree-
ment with a range of entities including organs of state.153 Agreements 
can serve a wide variety of purposes including facilitating the devel-
opment of economic opportunities in and adjacent to the protected 
area.154 This mechanism, however, seems to be focused more on man-
agement than high-level policy and regulation. In summary, the main 
limitation of available mechanisms is that they are not designed with a 
view to facilitating both inter-departmental co-operative governance.  
and co-operation between government departments and state agen-
cies (such as SAHRA and SANParks). Consequently, issues such as leg-
islative and policy conflicts are not adequately addressed.

6. Communication

The parallel buffer zone revision and EMF process provided evidence 
of systemic communication shortcomings within, as well as between, 
government entities.  The DEA led both processes but each had been 
initiated by a different branch of the department.  

It is foreseeable that, given challenges of capacity (discussed below), 
regular and structured communication may sometimes fall down the 
list of priorities. The lack of constant and effective exchange of infor-
mation is a breeding ground for non-compliance with environmental 
legislation, and ultimately environmental degradation.

7. Capacity

The challenges of resources and capacity that are experienced by the 
responsible government entities present another obstacle to effec-
tive co-perative governance. These challenges include inadequate 
staff levels, high staff turnover, and staff training which is sometimes 
inadequate. Staff numbers seem insufficient in the government de-
partments and state agencies responsible for regulating Mapungu-
bwe. The following trends in staff levels have been identified in the 
National Budget Estimates for 2014:

• SAHRA’s personnel level is placed at 79 for the 2013/2014 budget 
term. This appears inadequate to meet optimally a multitude of 
obligations which include identifying, managing and raising the 
public profile of the national estate;  

• For the 2013/2014 budget term, the DEA provided for staff num-
bers of 60 for the processing of EIAs and 20 for monitoring com-
pliance.  These numbers might lower as mining environmental 
management responsibilities are transferred to the DMR as per 
amendments to NEMA;

• The DWA allocated 23 people for the processing of water use li-
cence applications and 120 for compliance monitoring; and

• The DMR employed 360 people in mineral licensing as of Novem-
ber 2013.

The departments face challenges of training and retaining staff. Na-
tional Budget Estimates for 2014 revealed a pattern of inadequate ‘sci-
entific, technical and engineering’ skills and a reliance on consultants 
in the Departments of Water Affairs and Environmental Affairs.   While 
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it was stated that this reliance would decrease with the transfer of 
technical skills to departmental personnel, this will be unlikely unless 
turnover rates are reduced.

SOLUTIONS TO CHALLENGES OF 
ENVIRONMENTAL GOVERNANCE

The complexities of environmental governance in South Africa impair 
the government’s ability to protect and promote the environmental 
rights of all. The Mapungubwe case study provides a portal of analy-
sis, not only for understanding the problems, but also for identifying 
possible solutions.

It is CALS’ view that addressing systemic problems in environmental 
governance requires an inclusive and rigorous dialogue that embrac-
es government, the private sector, civil society and communities.156 
Every role player possesses a unique perspective derived from their 
experiences. CALS’ contribution to the dialogue derives from our per-
spective as legal specialists who have, in the course of the Mapungu-
bwe project, engaged on issues of governance. We therefore present 
these recommendations in the spirit of constructive dialogue.

1. Aligning Legislation

The existence of completely discrete regimes for domestic and world 
heritage creates jurisdictional confusion regarding the interplay be-
tween the management of Mapungubwe as a World Heritage Site and 
as a Grade I National Heritage Site. There is a risk of duplication which 
would stretch already highly limited capacity and resources. On the 
other hand, there is also a risk of no regulation because each player 
presumes the other is serving as the regulator. Given that nearly every 
World Heritage Site in South Africa is also a National Heritage Site, it 

World Heritage Site in South Africa is also a National Heritage Site, it 
would make sense to provide for the cultural attributes of the sites to 
be governed by the same entity. We therefore recommend that the 
departments and/or Parliament conduct an investigation into aligning 
heritage, ecological and mining legislation. 

2. Review Co-operative System

One cannot expect legislative alignment to eliminate these conflicts 
entirely as disagreements over interpretation of statutory provisions 
and inter-departmental politics are a feature of any government. 
Specific mechanisms designed to prevent and manage conflicts are 
required. As noted above, however, the current framework for co-  
operative governance is largely silent on relations between depart-
ments. A set of legislative provisions regulating conflicts between 
government departments might be of assistance. The challenges of 
co-operative governance highlighted in this report suggest the need 
for a systematic and inclusive assessment of the legislative framework 
of co-operative governance and its implementation.

3. Aligning Spatial Planning Frameworks

Detailed and comprehensive spatial planning has significant potential 
to guide decision-making about invasive developments, especially in 
areas of high ecological or heritage sensitivity. Given their inherent 
similarities, EMFs and World Heritage Site buffer zones should nev-
er conflict. It is imperative that the EMF regulations and the Heritage 
Convention Act clarify the relation between EMFs and buffer zones 
and the substantive and procedural implications of the existence of a 
buffer zone in the same geographical area as a prospective EMF.157  It 
might be appropriate to have a provision stating that EMFs in respect 
of a particular area must conform in content and boundaries to any 
buffer zone for a World Heritage Site.
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4. Oversight Bodies 

South Africa is experimenting with the use of multistakeholder over-
sight bodies in environmental management. The DEA is increasingly 
inserting the establishment of EMCs as conditions of environmental 
authorisations.158  One of the findings to emerge from our experience 
on the Vele EMC is the valuable role EMCs can play in promoting co-op-
erative governance through bringing together multiple role players 
integral to the environmental management of a development. EMCs 
provide a forum for different government entities to share informa-
tion and co-ordinate their efforts to ensure the project in question is 
environmentally sustainable, while also benefiting from the perspec-
tives of civil society and communities. 

5. An Implementation Protocol 
for Mapungubwe

Implementation protocols are designed to clarify objectives, roles 
and responsibilities and create accountability between governmental 
departments and agencies bound to the agreement. If protocols are 
soundly designed and are implemented, they can enhance the align-
ment and efficacy of environmental governance. We would therefore 
strongly encourage the Departments of Mineral Resources, Environ-
mental Affairs, Water Affairs and Arts and Culture to enter into an im-
plementation protocol for the benefit of Mapungubwe.  
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Chapter 15: Environmental Justice for Communities
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Environmental justice requires the equitable sharing of the benefits 
and the burdens arising from the development of the environment 
and the participation of the communities who stand to be affected 
in any development decisions. CALS and its civil society partners are 
concerned about strong evidence of severe environmental injustic-
es in the extractive sector.  While mining brings with it severe costs 
to health and well-being, the bulk of profits leaves the communities 
where the mine operates.  Mining is also increasingly occurring in the 
former homelands, where many people are dependent on the integri-
ty of the land for subsistence. 

Against this backdrop, this chapter ex-
plores the question of whether deci-
sions made around the development 
of Mapungubwe and the manner in 
which mining has occurred meets the 
standard of environmental justice for 
the descendents of Mapungubwe
As we have shown, a point of commonality amongst the descendents 
of Mapungubwe is a deeply-held view that they have a status that is 
distinct from other stakeholders and which needs to be respected by 
government, the private sector and all role players in the area.  Com-
munity representatives have contrasted the often-transient relation-
ship of some other stakeholders to the area and the permanent and 
spiritual connection of descendents. In particular, they assert their 
right to be included in all decision-making in relation to the develop-
ment of the World Heritage Site and its surroundings. 

There is increasing support for the position taken by the descendants 
in international, regional and domestic law. The General Assembly 
Declaration on the Rights of Indigenous Peoples, which had the sup-
port of a majority of states including South Africa, contains a number 
of principles supporting the rights of indigenous communities with 
links to Mapungubwe.159 These principles include that, first, ‘Indige-
nous people…have the right to maintain, protect and have access in 
privacy to their religious and cultural sites’ and, second, that ‘Indige-
nous peoples have the right to determine and develop priorities and 
strategies for the development or use of their lands or territories and 
other resources.’160

The African Charter on Human and Peoples Rights (Banjul Charter) 
proclaims ‘All peoples shall have the right to their economic, social 
and cultural development with due regard to their freedom and identi-
ty and in the equal enjoyment of the common heritage of mankind.’161 

In the Enderois case, the African Commission on Human and People’s 
rights interpreted this as requiring participation of indigenous com-
munities in the decision-making regarding developments affecting 
the communities’ land.162   

The South African Constitution protects the rights of ‘cultural, linguis-
tic and religious communities’ to ‘enjoy their culture, practice their 
religion and use their language.’163  South African law also recognis-
es the need to enable communities historically disadvantaged due to 
racial discrimination to participate in mining.164 The MPRDA accords 
communities who own land the right to apply for a 5 year preferent 
right to prospect or mine as long as a prospecting or mining right has 
not already been granted in respect of the land.165  The Constitutional 
Court’s judgment in the Bengwenyama case linked the preferent right 
to this transformative aim.166   
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The Court held that, where a prospecting right application might have 
the effect of disentitling a community of its right to apply for a pref-
erential right, the DMR has a duty to inform the relevant community 
and provide it with an opportunity to make representations before a 
prospecting right is awarded.167  In conclusion, South African, as well 
as international law, is increasingly supportive of the descendents’ po-
sition. 

BARRIERS TO COMMUNITY PARTICIPATION IN 
ENVIRONMENTAL GOVERNANCE

Community representatives from a range of different groups have 
frequently conveyed to CALS their frustration at feeling like specta-
tors as decisions affecting the future of Mapungubwe are made.  Why, 
despite legislation requiring public participation, do so many feel dis-
empowered? A full answer, grounded in extensive empirical research 
lies outside the scope of this chapter.  However, we do have some 
suggestions, derived from our experience representing the Coalition 
in participation processes, our discussions with clients and our broad-
er institutional experience partnering with communities and engaging 
with the private sector and government.

Most fundamentally, there seems to be an assumption by many 
government officials and mining companies that only the scientific, 
technical and financial knowledge they employ is relevant to envi-
ronmental decision-making. The detailed experiential knowledge 
communities have of the characteristics of their environment is often 
not taken into account. This form of elitism also manifests in multi-                               
stakeholder forums like the EMC, which are resistant to direct com-
munity membership.

Second, there is the view by many mining companies that participation 
is a regulatory hurdle to be overcome with the least effort necessary.  
As a consequence, notice for consultations is often inadequate, a nar-
row set of stakeholders are often invited, meetings are not always 
at venues or times which are accessible, limited space is provided for 
community members to raise comments and ask questions, minutes 
taken leave out the most difficult questions and records of consulta-
tions fail to adequately respond to those questions that are captured.  
Further, meetings are often in English regardless of the vernacular 
of the community. The narrowness of consultation often means that 
many community members only become aware of the mine once the 
mining right has been issued.

Third, the descendants of Mapungubwe are highly dispersed on ac-
count of centuries of population migration and dispossession under 
colonialism and apartheid.  This has contributed towards fragmenta-
tion within groups. The significant distances, coupled with the limited 
financial resources of most community members and the poor infra-
structure in northern Limpopo, have rendered regular communica-
tion and contact difficult.

COMMUNITY EXCHANGE AND 
RIGHTS EDUCATION

At the heart of the unequal experience of mining lies a power imbal-
ance. The engagement between communities and mining companies 
often resembles a battle of David and Goliath.  Companies have ready 
access to a team of lawyers, a dedicated press office to influence the 
public debate and the resources to build and maintain relationships 
with government decision-makers. Communities often cannot afford 
legal representation and will certainly not have a dedicated press of-
fice.  Members of small rural communities may have to travel far to 
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reach government officials.  The social distance between middle class 
government officials and communities often means that community 
members’ representations are not given due consideration. Further, 
the culture of secrecy in the mining sector means that it is very diffi-
cult for the public to access the information possessed by mining com-
panies regarding the project and the actual environmental impacts of 
their activites. This includes access to technical experts required to 
analyse this highly specialised information. The result of these assy-
metries of knowledge and resources is that the conditions of a true 
contract – equality of arms and access to the same information – are 
not typically present in engagements between mining companies and 
communities.

Many of the disparities of resources behind these power dynamics are 
difficult to change.  However, there is considerable scope for reducing 
the asymmetries of knowledge that keep communities on the back 
foot.  It is for this reason that CALS has begun to facilitate communi-
ty exchanges and ‘know your rights’ workshops.  The essence of the 
community exchanges in the mining setting has been to link commu-
nities soon to, or beginning to, experience the impacts of prospecting 
and mining with communities who have had a long experience living 
next to and engaging with a mining company.  This can facilitate an ex-
change of insights into the impacts of mining, strategies for engaging 
with companies and with government regulators and success stories 
to inspire soon-to-be-affected communities.  It also has the potential 
advantage of limiting the intermediary role often occupied by NGOs.

The most visceral manner in which to convey the impacts of mining, 
however, is actually to view an operational or post-closure mine site, 
where the damage to the landscape is often clearly visible.  A key com-
ponent of the programme has therefore been for the already-affect-
ed community to take the soon-to-be-affected community on a site 
visit.  The other core component, rights training, entails CALS sharing 

its knowledge about the law governing mining and the environment 
and the legal processes and remedies available to the community. The 
focus of these rights training workshops is determined in prior consul-
tations with the communities involved, thereby ensuring that they are 
applicable to the circumstances of the community.  For example, one 
of the communities participating in an exchange requested us to in-
form them about the options available to communities whose homes 
were damaged by on-site blasting by mining companies. 

To enliven the workshops and make them more interactive, we have 
also made use of film. CALS, in collaboration with GreenHouse Films, 
produced an animated clip set in a small town in Limpopo, on the im-
pacts of mining, environmental rights and the avenues of recourse 
available to communities experiencing or about to experience the im-
pacts of mining.168 

CALS has hosted two exchanges to date in Limpopo.  We have been 
struck by the sense of commonality that, over the course of activities, 
emerges between members of different communities, most of whom 
have never met before. The use of multimedia has been effective in 
encouraging participation, as participants have related to the peo-
ple and situations represented.  The biggest success of the exchange 
programmes, however,  has been that the Mudimeli community, who 
have participated in both exchanges, have already organised and held 
an exchange on their own initiative. 
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Chapter 16: Assessing Inclusive Development
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Like the closely related principle of environmental justice, inclusive 
development refers both to the process by which development oc-
curs (who makes the decisions about how development occurs) and 
the outcome of development (who benefits from development).  
Inclusive development entails engaging with the nature of develop-
ment and the reason for development.  The capabilities approach to 
development, formulated by economist Amartya Sen and philosopher 
Martha Nussbaum, provides a rich account. The goal of development 
is, on this account, to expand the capabilities of people, that is, ‘what 
people are actually able to do and be.’169   

Development is therefore not an end 
in and of itself but valuable insofar as 
it creates conditions in which each per-
son is able to reach their full potential 
in the many realms that define the hu-
man experience
For this to be a reality, all must be able to live in an environment con-
ducive to health and well-being, and must have access to a basket of 
essential goods including food, water, adequate housing, health care, 
quality education and decent work. This requires that the benefits of 
economic growth be equitably shared.  In every economic sector, the 
contributions of all participants, including workers, management, in-
vestors and the state should be recognised and benefits should be 
shared. In the South African context, the continued economic lega-
cy of apartheid, which has resulted in the preponderance of wealth 
and decision-making power in the hands of a white and male minority, 
needs to be addressed to achieve inclusive development.

Inclusive development aims to reconfigure how development takes 
place.  If the benefits of development are to be shared by all, individu-
als and communities should have an opportunity to play a meaningful 
role in the design and implementation of development projects that 
are intended to directly or indirectly benefit them.

Participation reflects the Constitutional values of dignity and equality 
and the right to administrative justice.170 In the absence of inclusive 
decision-making and implementation, development cannot reflect 
the needs, values and interests of people affected.  In South Africa, 
there is a long legacy of exclusive decision-making by government and 
by company management. This is not unique to South Africa but is 
heightened due to the colonial and apartheid systems of economic 
production.

South Africa is a relatively rare case of a country in which inclusive 
development is not a mere ideal but is instead required by the highest 
law in the land which is founded on a transformative and egalitarian 
vision. Equality is both a founding value of the Constitution and a right 
in the Bill of Rights.  As acknowledged by the Constitutional Court, the 
form of equality protected is substantive equality.  

Whereas formal equality requires identical treatment of everyone, 
substantive equality requires different treatment where necessary to 
achieve equality in fact. It is concerned with impact not merely with 
the form conduct takes. The Constitution gives effect to substantive 
equality through, for example, enshrining rights to an environment 
not harmful to health and well-being and to socio-economic goods 
and services including food and water, housing, healthcare and edu-
cation.171  Inclusive development is thus required by both the values of 
the Constitution and provisions of the Bill of Rights. 
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UNDERSTANDING COMMUNITY NEEDS AND 
CONCERNS

ACCORDING COMMUNITY NEEDS AND THEIR 
CONCERNS A SIGNIFICANT WEIGHT AT ALL 
STAGES OF THE PROJECT LIFE CYCLE INCLUDING 
LICENSING

UNDERSTANDING THE HISTORY AND SOCIO- 
POLITICAL CLIMATE OF AFFECTED COMMUNI-
TIES

ENGAGING WITH A WIDE RANGE OF COMMU-
NITY STAKEHOLDERS INSTEAD OF FOCUSING  
CONSULTATIONS ONLY ON TRADITIONAL AU-
THORITIES

RESPONDING TO COMMENTS AND CONCERNS 
FROM COMMUNITIES AND OTHER STAKEHOLD-
ERS IN A ROBUST AND SUBSTANTIVE MANNER

FORMATION OF FORUMS WHERE COMMUNITY, 
COMPANY AND REGULATORS CAN EXCHANGE 
CONCERNS AND SUGGESTIONS

CLEAR, FRANK AND REGULAR COMMUNICA-
TION AND PROACTIVE DISCLOSURE OF ALL IN-
FORMATION AND DATA SETS MATERIAL TO THE 
COMMUNITY’S RIGHTS

ACKNOWLEDGING AND TAKING INTO ACCOUNT 
DIFFERENT FORMS OF KNOWLEDGE WITHIN 
THE COMMUNITY

DEVELOPING PROCEDURES THAT PROVIDE RE-
COURSE FOR ISSUES OR CONCERNS RELATING 
TO INCORRECT CONSULTATION

FOSTERING COHESION BETWEEN COMMUNI-
TIES DURING CONSULTATION PROCESSES

10 PROCESS REQUIREMENTS FOR INCLUSIVE MINING DEVELOPMENT

1

2

3

4

5

6

7

8

9

10
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IS MINING DEVELOPMENT ALWAYS INCLUSIVE?

Mining companies will justify their projects on the basis that this will 
contribute to local and national economic development.  In particular, 
claims are often made about the direct and indirect jobs that will be 
created in the municipality in which the mine falls. Mining is clearly 
a form of development that brings significant benefits including job 
creation and the generation of tax revenue. Inclusive development, as 
required by the Constitution, however demands that we ask further 
questions: who enjoys the bulk of mineral wealth, and do all crucial 
stakeholders derive benefits commensurate with their contribution? 
What kind of jobs are created? Do they provide decent working con-
ditions and wages for all? How permanent are they? And, if they are 
temporary, do employees acquire transferable skills?

There are five key role players whose contribution is required for a pri-
vate sector mining industry. First, the mining companies are required 
to raise capital for and co-ordinate the mining process.  Second inves-
tors or financial institutions are required to fund these projects that 
involve the investment of much capital before returns are realised.  
Third, the workers are required to do the actual work of removing the 
mineral from the ground.  Fourth, the state is required to authorise 
and regulate mining in the interests of the people.  Finally, it is mine- 
affected communities whose buy-in is required for a successful pro-
ject. There is a body of evidence that some of these role players, name-
ly communities and workers, are not realising benefits commensurate 
with their contribution.172 Communities are largely experiencing the 
negative environmental impacts of mining.  In practice, a limited share 
of jobs created by the mining company go to the affected community. 
Meanwhile, as sectors such as platinum move to increased mechani-
sation, the number of personnel required decreases significantly. 

For example, while CoAL projected that it would create 826 perma-
nent jobs at Vele Colliery, it appears that even prior to the retrench-
ments as a result of the cessation of production at Vele Colliery, only 
342 people were employed on the project.173 Following the retrench-
ments, Vele only had a staff of 49 employees while 138 employees 
were redeployed to other CoAL projects.

The National Development Plan (NDP) identifies mining as a key pillar 
in the  establishment of South Africa as a global industrial and eco-
nomic heavyweight. The overarching imperative of the NDP is to en-
sure accelerated economic growth, in order to create jobs and, in turn, 
reduce poverty levels.  While, the longer term vision is of a low-carbon 
economy, in the short-to-medium term, the extractives industry is to 
remain a key driver of economic growth and source of power. While 
the NDP advocates active citizenship and acknowledges the need for 
the sector to decrease its environmental footprint, it does very little 
to address the deeply rooted inequalities and power disparities that 
remain features of the mining landscape.  

The absence of a concerted will, at a legislative and policy level, to ad-
dress these inequalities is likely to result in the reproduction of these 
inequalities as new areas, including the Waterberg in Limpopo, are 
opened to mining.  Further, some of the pieces of legislation enacted 
to advance the NDP, most notably the Infrastructure Development 
Act, provide for significantly tightened timeframes for environmen-
tal impact assessments and community consultation.174 This is likely 
to further reduce the scope for communities to have an input into 
decisions regarding economic development and environmental man-
agement.
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Conclusion
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The Save Mapungubwe Coalition campaign has been a journey of 
learning and discovery for all involved. In the course of the campaign, 
participants gained significant knowledge on wide-ranging areas from 
coalition-building and maintenance and running media campaigns on 
environmental justice issues, to negotiating with mining companies. 
We hope that this book allows the reader to explore the intricacies of 
the Mapungubwe campaign, highlighting the systemic issues facing 
the environmental and mining sectors in South Africa.

The Mapungubwe case study is likely to become increasingly relevant 
in the coming years as the Province of Limpopo comes under growing 
pressure from mining companies. The co-existence of valuable eco-
systems, water scarcity, rich mineral deposits and irreplaceable herit-
age create conflicts of rival visions of development and land use plan-
ning. The national government’s drive to accelerate economic growth 
to achieve the goals outlined in the National Development Plan will 
further pressurise the delicate balance between these conflicting im-
peritives.175  

If open cast mining can be allowed to occur near the site of one of the 
most important kingdoms of the African continent, then the integrity 
of no place should be taken for granted. To prevent the worst-case 
scenario materialising, effective and durable civil society campaigns, 
effective co-operative governance, meaningful public participation 
processes and responsiveness of mining companies to the needs and 
interests of communities are all required. 

At the centre of these efforts is the need for a strong and diverse coa-
lition.  As argued in this book, the formation of civil society coalitions 
can overcome some of the challenges of resources, capacity and ex-
pertise when civil society organisations stand unified against large 
companies. The formation and durability of the Coalition, despite ge-
ographical distance and the evolution of strategy, has been a consid-
erable achievement.

The Mapungubwe story is both a tes-
timony to the difficulty of preventing 
mining from occurring in ecologically 
sensitive areas and the multitude of 
possibilities for holding mining com-
panies to their obligations  
Litigation is one of the options available to the public seeking to chal-
lenge mining conduct detrimental to their environmental rights.  The 
decision on whether to litigate must be made in light of the particu-
lar objectives that one is seeking to advance. It is more effective in 
achieving some sorts of outcomes than others.  It is better suited to 
compelling or prohibiting conduct narrowly defined or taking a deci-
sion than achieving complex and inherently discretionary aims. In the 
mining setting it is more suited to overturning a licence than compel 
ling meaningful, as opposed to merely formal, compliance with envi-
ronmental law. 

This book has shown how considerable pressure can be brought to 
bear on companies through creative and consistent advocacy using a 
diverse range of media including film and social media as well as the 
print media. In the event the mine is not stopped through litigation, 
or if this is not the goal of the campaign, negotiations with the min-
ing company offer a potential means of achieving changed behaviour 
from the company. This is especially true if there is a credible threat 
of litigation against the company that provides a disincentive for fail-
ing to take the negotiations seriously.  However, unless there is the 
requisite will and good faith from all levels of the company structure, 
negotiations are unlikely to yield an implementable agreement.
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Participation in multistakeholder compliance monitoring bodies is an-
other mechanism for ensuring that, once the mine has been author-
ised and established, mining companies comply meaningfully with 
their legal obligations with respect to the environmental rights of the 
public. The success of these bodies depends on clear and thought-
through terms of reference, active participation by civil society, trans-
parency and good faith by all parties involved. 

The book also highlights some challenges in co-operative governance. 
In particular, it explores the lack of alignment in legislation governing 
international and domestic heritage, environment, water and mining. 
Fortunately, the legislature has initiated the alignment of the latter 
three corresponding pieces of legislation. The governance gaps and 
inconsistencies highlighted in the Mapungubwe case study also sug-
gest that the absence of a framework for co-operative governance 
between departments might be one of the contributing factors to the 
lack of a concerted response to the threat to Mapungubwe posed by 
mining.  There is therefore a need both for alignment of the particu-
lar legislation discussed and a parliamentary review of the system of 
co-operative governance in South Africa. The impacts of mining are 
especially profound for the descendent communities of Mapungub-
we including Ga-machete, Leshiba, Vhangona, Lemba and Tshivhula. 
However, several of these communities have endeavoured unsuc-
cessfully to be included in the decision-making around Mapungubwe.  
This, and the sidelining of mine-affected communities more broadly, 
runs contrary to the principles of environmental justice. 

The model of mining community exchanges and rights training, by fa-
cilitating legal literacy, the sharing of lessons and the development 
of solidarity between communities has great potential to capacitate 
them to negotiate with mining companies on a more equal footing.  
An encouraging sign is that the exchange model is beginning to gain 
traction amongst communities in Limpopo.

As you have read the accounts of the protagonists in the Mapungu-
bwe story, you will notice that they are not all in agreement.  This is, 
in part, a reflection of the diversity of the Coalition which embodies 
the constitutional vision of a society ‘united in our diversity’ and is the 
source of its vibrancy.  Each person fashions their heritage from their 
cultural inheritance, social position and individuality, and therefore 
understandings of heritage are always contested. This is especially the 
case in a highly pluralistic society such as South Africa. It is therefore 
to be expected that amongst the champions of Mapungubwe there 
will be strong and sometimes contrasting views about its meaning 
and how it should be managed.

The Mapungubwe story would be unrecognisable without the Co-
alition. The incredible journey we have travelled together has been 
buoyed by the incomparable support, respect for diverse views and 
generous sharing of expertise that has been displayed by the Coali-
tion as a collective and by each of its members. 

It is equally no exaggeration to state that this book would be unrec-
ognisable without the input of the Coalition. Only a multiplicity of per-
spectives can do justice to the complexity of the story of Mapungu-
bwe and the Coalition campaign.  Generously lending their time and 
their expertise, members have, through their contributions, ensured 
that the Coalition in all its glorious diversity speaks through this text. 

It has been a privilege to work with such passionate, generous and 
knowledgeable people during this campaign. CALS has learnt more 
than we ever imagined going in and we thank you. We hope that the 
lessons of Mapungubwe can be put to good use by anyone interested 
in realising the continued promise of sustainable development and an 
environment not harmful to health or wellbeing. 



97

ACKNOWLEDGEMENTS
CALS wishes to thank all those who have supported the work outlined 
in this book. In particular, we would like to thank our funding part-
ners at the Raith Foundation for their insights and financial assistance. 
Without the resources they have provided, work in this area would 
not have been possible. The inspiration, guidance and reason for this 
report are the communities and individuals with and for whom we 
work.

CALS is grateful to the following individuals for their valued contribu-
tions to this book:

Louis Snyman
Robert Krause

Lee-Anne Bruce
Lisa Chamberlain

Kirsten Whitworth
Grant Tungay

Megan Geldenhuys
Bonita Meyersfeld

The authors are indebted to the Save Mapungubwe Coalition for their 
continued support, and especially to the individual contributors:

Dr Ndukuyahke Ndlovu
Dean Muruven

Matshaya Mathiva-Seremane
Yolan Friedmann

Melissa Fourie



98

1  Centre for Applied Legal Studies ‘Changing Corporate Behaviour : The Mapungubwe Case Study’ (February 2014).  Available at http://www.wits.ac.za/files/
bilsp_112254001405415643.pdf.
2  Centre for Applied Legal Studies ‘Community Engagement Policy’ (April 2014).  Available at http://www.wits.ac.za/files/bilsp_792903001405415704.pdf.
3  Centre for Applied Legal Studies ‘Structures of Governance: Enhancing or Impeding Environmental Justice’ (August 2014).  Available at http://www.wits.
ac.za/files/souk1_697058001408702267.pdf. 
4  Eastwood and Cnoops 1998; Hall and Smith 2000; Thakeray 1992.
5  Mapunugbwe met criteria i, iii, iv,  and v of the 1972 UNESCO Convention.
6  See Meskell; Schoeman and Swanepoel.
7  Deacon 1997: 3; Deacon and Deacon 1999; Kotze and van Rensburg 2002; Ndlovu 2011; Scheermeyer 2005.
8  Act No. 28 of 1969.
9  Act No. 25 of 1999.
10  http://www.nelida.co.za/pdf/gvm.pdf. 
11  Ibid. 
12 GVM Metals Limited Notice of Annual General Meeting scheduled for 28 November 2007. http://www.coalofafrica.com/investors-and-media/corpo-
rate-publications/2007. 
13  http://www.coalofafrica.com/our-business. 
14  Section 24 (2) and 24D of the National Environmental Management Act No. 107 of 1998. At the time the activities were undertaken the lists of activities 
were contained in GN. R. 386 and GN. R. 387. The former listed the activities for which the simpler basic assessment was required while the latter listed the 
activities which required a full two-stage scoping and environmental impact assessment.  
15  “The Green Scorpions” is the name by which the Environmental Inspectorate under the Department of Environmental Affairs (DEA)  is widely known.
16  This table captures the position as of 2010-2011 when CoAL was in the process of obtaining permissions required for the Vele Project to proceed.  Due to 
the significant heritage resources in the area, a heritage assessment was conducted which ultimately yieded two heritage management plans which have 
been aligned for implementation. It is important to note that the mining right, water use licence and environmental authorisation form the trifecta of au-
thorisations that must be obtained before mining occurs and each played a pivotal role in the Mapungubwe story.  While we have chosen to focus on the 
authorisations that were most central to the Mapungubwe case, there are a number of other permissions that developers will need to obtain before mining 
takes place.  These include (but are not limited to) Atmospheric Emissions Licences for listed activities under the National Environmental Management: Air 
Quality Act 39 of 2004 (NEMAQA); and, where, applicable, rezoning of the land in terms of the municipal land use ordinance to allow mining.  
17  E. Tempelhoff ‘Hof straf CoAL oor omgewing Met R1 m. beboet oor besoedeling en water ‘ Die Beeld (26 July 2013). http://www.netwerk24.com/nuus/2013-
07-26-hof-straf-coal-oor-omgewing?redirect_from=beeld ; ‘CoAL fined R1m for mining damage’ Legal Brief (26 July 2013).
18  Its objectives enshrined in its constitution are:
2.1 To protect and maintain the environmental integrity of the area around Mapungubwe and its environs for current and future generations (see Appendix 
1 for map of delineated area).
2.2 To ensure that all development and other matters in and around Mapungubwe and its environs are to the benefit of the inhabitants and concerned 



99

persons.
2.3 To provide inputs into any decisions, planning, development or other matters affecting the Mapungubwe area and its environs in any way.
2.4To promote ecologically sustainable development and use of natural resources
2.5 To promote sustainable and justifiable economic and social development 
2.6 To take action in any situation which may influence the stated objectives or which may affect
the Mapungubwe area and its environs.
19  This shall be expanded upon under the section entitled ‘lessons.’
20  The PPF withdrew its membership as they began serve as an implementing agent of DEA and therefore would be conflicted if remaining a part if the 
Coalition. 
21llfile:///C:/Users/a0032217/Documents/Mapungubwe%20Project/CALS%20Mapungubwe%20Project/Mapungubwe%20Book/The%20Story%20of%20the%20
Lemba%20People.html 
22  Preamble of the Constitution of the United Nations Educational, Scientific and Cultural Organization.http://portal.unesco.org/en/ev.phpURL_
ID=15244&URL_DO=DO_TOPIC&URL_SECTION=201.html. 
23  Nominated sites must be of ‘outstanding universal value’ and meet at least one of the ten criteria. http://whc.unesco.org/en/criteria/.  
24  Ibid.
25  World Heritage Convention Act No. 49 of 1999 (Heritage Convention Act).
26  Articles 11 (1) and (2) of the World Heritage Convention; para 24 a) of the Operating Guidelines for Protection and Maintenance of World Heritage, Oper-
ational Guidelines for the Implementation of the World Heritage Convention (2013).
27  Paragraph 13 of the Operational Guidelines for the Implementation of the World Heritage Convention (2013).
28  UNESCO has exercised this power on two occasions: First, when it removed the Arabian Onyx Sanctuary (in Oman) and second, when it removed the 
Dresden Elbe Valley (Germany).  The latter is a cultural landscape of museums, 19th century gardens and villas, numerous monuments and parks that are 
all centred on the Pilnitz palace.  It was deleted due to the construction of a four-lane bridge through the centre of Dresden. http://whc.unesco.org/en/
decisions/1786.
29  Whc.unesco.org/en/158/.  
30  These mandates are conferred by the National Environmental Management Act. See the definition of ‘department’ in Section 1 of NEMA and Chapter 5 of 
NEMA (integrated environmental management).
31  Batho Pele, ‘People First’ is a South African political initiative. The initiative was first introduced by the Mandela Administration on October 1, 1997 to 
stand for the better delivery of goods and services to the public. It is also now used to imply the eradication of government organizations deemed corrupt 
or obsolete. The Batho Pele initiative aims to enhance the quality and accessibility of government services by improving efficiency and accountability to the 
recipients of public goods and services. http://dev.absol.co.za/gcis_content/aboutgovt/publicadmin/bathopele.htm.
32  Section 24 (2) and 24 D of NEMA.
33  Section 38 (1) of the National Heritage Resources Act No. 25 of 1999.



100

34  SANParks is regulated by chapter 5 of the National Environmental Management: Protected Areas Act (NEMPAA) No. 57 of 2003.
35  The department’s name during most of the events discussed in this book.  Its present name is the Department of Water and Sanitation (DWS), reflecting 
the merger discussed below.
36  Act No. 36 of 1998.
37  Section 3 of the National Water Act No. 36 of 1998; Water Services Act No. 108 of 1997.
38  In May 2009, the Department of Water Affairs and Forestry was divided, with the forestry responsibility being transferred to the Department of Agricul-
ture, Forestry and Fisheries. The Department of Water Affairs and Sanitation (DWS) was established in May 2014.
39  The DEAT submitted comments in relation to CoAL’s draft environmental management programme (EMPR), a component of its mining right application 
where it raised concerns in relation to, inter alia, biodiversity and conservation and South Africa’s relations with UNESCO.  DEAT Comments on draft EMPR 
(20 July 2009).
40  Section 2 of the MPRDA. See also: http://www.dmr.gov.za/about-us.html.
41 Section 2 (a) and (b), 3 of the MPRDA.
42  Sections 22 and 23 of the MPRDA.
43  Sections 2 (h) and 3 (3) of the MPRDA.
44  https://www.dac.gov.za/8-2-1-vision-mission-values accessed on 3 June 2014.
45  Act No. 25 of 1999.
46  http://led.co.za/organisation/provincial-department-economic-development-and-tourism.
47  In particular, it has, in conjunction, with the DEA, initiated the process of developing an environmental management framework (EMF) for Mapungubwe.  
EMFs will be defined and discussed at a later stage in this report.
48  The assumption that ‘development’ and ‘the environment’ are entirely severable is contrary to jurisprudence of the Constitutional Court, which, as cited 
above, recognised that economic development in the long run requires a sound environmental base. Fuel Retailers case (op cit) para 44.
49  Section 3 (1) of the Heritage Resources Act.
50  Section 27 (1) of the Heritage Resources Act.
51  Section 13 of the Heritage Resources Act.
52  Section 13 (1) (b) of the Heritage Resources Act.
53  Section13 (1) (e) of the Heritage Resources Act.
54  Section 8 (1) of the Heritage Resources Act.
55  Section 8 (1) of the Heritage Resources Act.
56  Section 8 (3) of the Heritage Resources Act.
57  Section 8 (4) of the Heritage Resources Act.
58  Section 8 (6) (a) of the Heritage Resources Act.
59  The Minister responsible for art and culture issues criteria by which this competence is assessed, including an assessment of the staff, expertise and ad-
ministrative systems available to perform the appropriate tasks.



101

60  Section 8 (6) (b) of the Heritage Resources Act.
61  Section 38 (1) (b) of NEMPAA.
62  See: https://www.environment.gov.za/statutorybodies/sanparks.
63  Ibid.
64  Section 55 of NEMPAA. In Government Notice No. 71 of 30 January 2009 (GN 31832) the Mapungubwe Cultural Landscape was declared as a World Herit-
age Site in terms of the World Heritage Convention Act No. 49 of 1999, and delegated specified powers of management to SANParks.
65  The types of protected areas are listed in Section 9 of NEMPAA. Apart from World Heritage Sites and National Parks discussed above, the list includes 
nature reserves, protected environments, marine protected areas, protected forest areas, and mountain catchment areas.
66  Section 55 (1) (a) of NEMPAA.
67  Buffer zones are part of international best practice and constitute a transition zone between the core heritage site and the surrounding area for the pur-
pose of regulating economic activity.  The World Heritage Committee of United Nations Educational, Scientific and Cultural Organisation (UNESCO), which 
held its 38th Session in Doha, Qatar, from 15-25 June 2014, approved a revised buffer zone.  It should be noted that Capricorn Municipality is not included in 
this buffer zone.  However, due to this report being grounded in our historical experience, its inclusion here is warranted.
68  These respective responsibilities are allocated by Sections 84 (1) (a), (e) and (m) of the Municipal Structures Act.
69 Section 27 of the Local Government: Municipal Systems Act No. 32 of 2000.
70  Local Government: Municipal Structures Act No. 117 of 1998.
71  Adjustment of functions is regulated by Section 85 of the Municipal Structures Act.
72  Amendment of Notices Establishing District Municipalities and Local Municipalities in terms of Sections 16 and 85 of the Local Government: Municipal 
Structures Act. Limpopo Provincial Notice. No. 5 of 2003. PG No. 878.
73  The outcome and procedural dimensions have been distilled from the various understandings discussed in the literature. For analyses of environmental 
justice movements and differing conceptions of its aims see: R. J. Lazarus ‘Pursuing “environmental justice”: The distributional effects of environmental pro-
tection’ (1992-1993) 87 North Western University Law Review 787; S Forster ‘Justice from the Ground Up: Distributive Inequities, Grassroots Resistance, and 
the Transformative Politics of the Environmental Justice Movement’ 1998 86 California Law Review 775; H. Stacy ‘Environmental justice and transformative 
law in South Africa and some cross-jurisdictional notes about Australia, the United States and Canada’ 1999 Acta Juridica 36.
74  Stacey, H., ‘Environmental justice and transformative law in South African and some cross-jurisdictional notes about Australia, the United States and Can-
ada’ (1999) 36 Acta Juridica 36–70.
75  See: K. Morrow ‘Rio +20, the Green Economy and Re-orientating sustainable development’ 14 Environmental Law Review 279; United Nations Conference 
on Environment and Development Rio de Janerio, Brazil, 3 to 14 June 1992 AGENDA 21  http://sustainabledevelopment.un.org/content/documents/Agen-
da21.pdf; 
‘Resolution adopted by the General Assembly on 27 July 2012 The Future We Want’ 280-281; A/RES/66/288 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/
N11/476/10/PDF/N1147610.pdf?OpenElement. 
76  Ibid.
77  Section 8 (2) of the Constitution.



102

78  Section 7 (2) of the Promotion of Administrative Justice (PAJA) Act No. 3 of 2000 requires litigants to exhaust internal remedies before approaching the 
superior courts for judicial review of the decision. This requirement is re-iterated in section 96 of the MPRDA.
79  At para 8.1. of Mapungubwe Action Group’s Mining Right Appeal. 
80  At para 8.2 of MAG’s Mining Right Appeal.
81  Ibid at para 8.3.
82  Section 39 of the MPRDA. These impacts to be identified include including water, biodiversity, dust and noise and social aspects. 
83  Notice of Appeal in terms of Section 96(1) of the Mineral and Petroleum Resources Development Act 28 of 2002 (EMP notice of appeal) Executive Sum-
mary.
84  EMP notice of appeal paras 57-51.
85  The Water Tribunal is an independent body created in terms of Chapter 15 (sections 146-150) of the NWA to hear appeals against the decisions in terms of 
this act by responsible authorities, agencies and water management institutions this Act. 
86  Affidavit in Support of the Notice of Appeal in terms of section 148 (1) (f) of the National Water Act No. 36 of 1998 (Water Appeal).
87  Para 106 of the Water Appeal.
88  The National Water Act defines ‘the reserve’ as ‘the quantity and quality of water required:
(a) to satisfy basic human needs by securing a basic water supply, as prescribed under the Water Services Act, 1997 (Act No. 108 of 1997)
(b) to protect aquatic ecosystems in order to secure ecologically sustainable development and use of the relevant water resource.’
A serious flaw in the studies was that the basic human needs component of the reserve was determined on the basis of inaccurate apartheid-era population 
data. Para 106.1 of the Water Appeal.
89  This ground was based on inter alia an inadequate assessment of the background water quality. Water Appeal paras 226-235.
90  106.16 of the Water Appeal.
91  The submissions and annexures alone for the Mining Right and EMP appeals numbered 10 files.
92  CoAL, for example, appointed a multi-national law firm, who briefed two teams of counsel.
93  See: www.savemapungubwe.org.za 
94  ‘Announcement: Interaction with the Department of Environmental Affairs’ (6 August 2010).
95  Share price tale generated at www.coalofafrica.com/investors-and-media/share-price-information 
96  This was evidenced by the comments submitted by the DEA to the DMR in the course of the mining right application process.
97  The MoU was essentially an agreement to negotiate, while the MoA would contain all the details of the mutually agreed licences that were necessary.
98  Clause 4 of the MoU.
99  Clause 4 of the MoU.
100  Clause 4c of the MoU. The meaning of EMCs will be explained below.
101  Centre for Applied Legal Studies ‘Changing Corporate Behaviour: The Mapungubwe Case Study’ (February 2014). Available at http://www.wits.ac.za/
academic/clm/law/cals/newcalssite/16867/environment.html.
102  Coking coal, also known as metallurgical coal is one of the key inputs for the production of steel as its make-up maximises the productivity of blast fur-



103

naces due to its capability of generating extreme heat. It is for this reason the most valuable form of coal. World Coal Association website. www.worldcoal.
coal/uses-of-coal/coal-steel/.
103  ‘An offtake agreement’ refers to an agreement by a power producer to buy fuel from a particular supplier. 
104  ‘Vele-linked coal-fired power station placed on hold’ (2 July 2010) Creamer Media’s Engineering News.
105  ‘CoAL reports another Loss’ Fin24 (5 March 2013).
106  These civil society groups included MAG, EWT and ASAPA.
107  This conception is discussed and critiqued by Cock J. Cock The War against Ourselves: Nature, Power and Justice 48-49.
108  As Ncgobo J remarked in the Fuel Retailers case, the leading South African authority on sustainable development ‘development cannot subsist on a 
deteriorating environmental base.’ Fuel Retailers Association of Southern Africa v Director General Environmental Management, Department of Agriculture, 
Conservation and Environment, Mpumalanga Province and 11 Others 2007 (6) SA (4) (CC) para 44. 
109  For an example of this labelling see the remarks by ex-CoAL Chief Executive John Wallington on his experience with the Coalition: ‘I went right out of my 
way to engage with them... I was disappointed because, in my view, the path these NGOs followed is not sustainable. If they do not find a way to engage 
honestly in finding a balance between their cause and economic development then I believe they will become increasingly irrelevant.’ ‘Coal of Africa: Les-
sons Learnt’ Financial Mail (12 July 2013).
110  S. Peté et al, Civil Procedure: A Practical Guide (2005) 440.
111  Who are consequently unable to represent their interests and assert their rights.
112  Issues pertaining to civil society partnerships with communtiies are addressed in  depth in  CALS’ Community Enagement Policy. Centre for Applied Legal 
Studies ‘Community Engagement Policy’ (April 2014).  Available at http://www.wits.ac.za/files/bilsp_792903001405415704.pdf.
113  ASAPA being an organisation whose entire membership consisted of specialists.
114  Paper for New York Law School Workshop on ‘Constitutional Rights, Judicial Independence and the Transition to Democracy: Twenty Years of South 
African Constitutionalism,’ November 13-16, 2014
115  The Centre for Environmental Rights (www.cer.org.za) is a non-profit legal advocacy organisation and law clinic based in Cape Town, South Africa that 
works to advance the realisation of environmental rights in South Africa.
116  Since May 2014, this department is known as the Department of Water and Sanitation.
117  Outcome 10, one of the service delivery outcomes committed to by national government in 2010, contains a specific target relating to identifying areas for 
declaration as no-go areas for mining. Initially, a task team was set up to look at the issue of mining rights in environmentally sensitive areas (http://mg.co.
za/article/2010-07-01-environmental-probe-for-dodgy-mining-rights) but nothing came of this task team.
118  http://www.farmersweekly.co.za/article.aspx?id=10874&h=CoAL-to-start-mining-in-Mapungubwe 
119  http://mg.co.za/article/2011-07-20-emotions-must-be-set-aside-in-mapungubwe-decision
120  http://mg.co.za/article/2011-09-02-mapungubwe-mining-goahead
121 As at date of writing, no confirmation has been received that the annexures to the agreement have in fact been signed.
122  http://www.bdlive.co.za/business/mining/2013/10/16/retrenchments-follow-as-coal-closes-vele-mine-in-limpopo 
123  http://mg.co.za/article/2011-09-02-mapungubwe-mining-goahead



104

124  The Mapungubwe Cultural Landscape was inscribed on the United Nations Education, Scientific and Cultural Organization’s (UNESCO) World Heritage 
ance/wgi2007/). Cited in L. J. Kotze ‘Environmental Governance’ in L. J. Kotze & A. Patterson Environmental Compliance and Enforcement in South Africa: 
Legal Perspectives (2009) at 105.
125  World Bank Governance Matters 2007: Worldwide Governance Indicators, 1996 – 2006 (available at http://0-info.worldbank.org.innopac.wits.ac.za/gov-
ernance/wgi2007/). Cited in L. J. Kotze ‘Environmental Governance’ in L. J. Kotze & A. Patterson Environmental Compliance and Enforcement in South Afri-
ca: Legal Perspectives (2009) at 105.
126  Commission for Global Governance Our Global Neighbourhood (1995) at 2. Cited in Kotze & Patterson (op cit) at 104-105.
127  Section 1 of the Constitution (‘Founding values’).
128  Writers from the New Haven school of international legal theory, for example H. D. Lasswell define public policy as ‘a projected program of goals values, 
and practices.’  R. Huang ‘On the Nature of Public Policy’ (2002) 1 (3-4) Chinese Public Administration Review 275.
129  Sections 40 (1), 43, 85 (2),125, 151 of the Constitution.
130  Premier, Western Cape v President of the Republic of South Africa 1999 (3) SA 657 (CC) at para 58. 
131  Ibid.
132  UNESCO has defined outstanding universal value as: ‘cultural and/or natural significance which is so exceptional as to transcend national boundaries 
and to be of common importance for present and future generations of all humanity. As such, the permanent protection of this heritage is of the highest 
importance to the international community as a whole.’ Paragraph 49 of the World Heritage Convention Guidelines (2011).  
133  Article 5 of World Heritage Convention. 
134  Section 1 (xiii) read with Section 6.
135  Section 3 of the Heritage Resources Act. 
136  SAHRA is an agency of the Department of Arts and Culture invested with the identification and management of South Africa’s heritage resources.
137  Defined as ‘a study of the biophysical and socio-cultural systems of a geographically defined area to reveal where specific land uses may best be practiced 
and to offer performance standards for maintaining appropriate use of such land. Regulation 1 (1) of the EMF Regulations. GN No. R.547 in GG 33306 of 18 
June 2010.
138  In fact the respective consultants assigned the task of running the two processes had not even spoken to each other until the Coalition introduced them 
to each other.  This fragmentation and silo mentality might be an inherent risk of using consultants who, not invested with any original or statutory powers, 
will, tend to prefer to construe their mandates in a narrow manner.
139  Rooted in the tensions between the imperatives of rapid economic development and long-term environmental sustainability.
140  World Heritage Convention Guidelines (2011), Clauses 103-107.
141  GN No. R.547 in GG 33306 of 18 June 2010.  Promulgated in terms of Sections 24 (5) and 44 of NEMA.
142  EMF Regulations (op cit) Reg 1 (1).
143  There is provision for EMFs to be initiated by other parties but these EMFs, have a lessor status: They ‘may’ be taken into account. Regulation  5 (3).
144  Nor protected areas for that matter.
145  Part 2 of the National Water Act and Part 5 of the National Water Act.



105

146  In the coming year amendments to the MPRDA and NEMA shall bring alignment between the two acts through bringing environmental management in 
a form of holistic environmental governance, may contribute to direct reform initiatives on a sustainable path. L. J. Kotzé ‘Improving Unsustainable Environ-
mental Governance in South Africa: The Case for Holistic Governance’ (2006) 9 PEJL 99 75-118. http://www.nwu.ac.za/webfm_send/11502.
147 The problem of fragmentation has been acknowledged in environmental governance literature.  See, for example, this passage by Kotze: ‘...fragmenta-
tion of the environmental governance effort leads to unsustainable results in terms of effective and adequate service-delivery by government. Integration, 
or a form of holistic environmental governance, may contribute to direct reform initiatives on a sustainable path. L. J. Kotzé ‘Improving Unsustainable Envi-
ronmental Governance in South Africa: The Case for Holistic Governance’ (2006) 9 PEJL 99 75-118. http://www.nwu.ac.za/webfm_send/11502.
148  Act 13 of 2005.
149  Section 35 of IGRFA.
150 Section 42 of IGRFA.
151  S Woolman & T Roux ‘Co-operative Government & Intergovernmental relations’ in S. Woolman & M. Bishop (eds) Constitutional Law of South Africa 
(2002) 14. Ibid 45-46.
152  Ibid at 51-52.
153  Section 42 of NEMPAA.
154  Section 42 (2) (d) and (f) of NEMPAA.
155  National Treasure Estimates of National Expenditure for 2014: Department of Water Affairs at 22; National Treasure Estimates of National Expenditure for 
2014: Department of Environmental Affairs at14.
156  This statement applies equally to other areas of governance.
157  By which is meant substantially the same geographical area.  Of course, the precise boundaries of the buffer zone might differ from the prospective EMF. 
This, as stated under the heading ‘alignment of spatial planning tools’ is presently the situation at Mapungubwe for the reason that the EMF was initiated 
in terms of buffer zone boundaries that were in the process of being – and have since been – revised.
158   DEAT, Environmental Monitoring Committees (EMCs), Integrated Environmental Management Information Series 21 (2005), Department of Environmen-
tal Affairs and Tourism , Pretoria at 5.
159  UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples: resolution / adopted by the General Assembly, 2 October 2007, 
A/RES/61/29.  Voting record http://unbisnet.un.org:8080/ipac20/ipac.jsp?profile=voting&index=.VM&term=ares61295.  
160  Article 12: ‘Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and religious traditions, customs and ceremonies; 
the right to maintain, protect, and have access in privacy to their religious and cultural sites; the right to the use and control of their ceremonial objects; and 
the right to the repatriation of their human remains.’
Article 23: ‘Indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development. In particular, in-
digenous peoples have the right to be actively involved in developing and determining health, housing and other economic and social programmes affecting 
them and, as far as possible, to administer such programmes through their own institutions.’
161  Organization of African Unity (OAU), African Charter on Human and Peoples’ Rights (‘Banjul Charter’), 27 June 1981, CAB/LEG/67/3.  Article 22 (1).
162  Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v Kenya  276 / 2003.



106

163  Section 31 of the Constitution.
164  The objects of the MPRDA include to ‘promote equitable access to the nation’s mineral and petroleum resources to all the people of South Africa’ and  to 
‘substantially and meaningfully expand opportunities for historically disadvantaged persons, including women, to enter the mineral and petroleum indus-
tries and to benefit from the exploitation of the nation’s mineral and petroleum resources’. Section 2 (c) and (d) of the MPRDA.
165  Section 104 of the MPRDA.
166  Bengwenyama Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd. and Others (2011 (4) SA 113 (CC) at para 72. 
167  Ibid at para 73.
168  This clip can be accessed on the CALS website.  http://www.wits.ac.za/academic/clm/law/cals/newcalssite/16867/environment.htm.
169 Martha C. Nussbaum ‘Capabilities as Fundamental Entitlements: Sen and Social Justice’ Feminist Economics (2003) 33.
170  See Benchmarks Foundation ‘Policy Gap 6: A review of Platinum Mining in the Bojanala District of the North West Province, a Participatory Action Re-
search Approach’ (Benchmarks Foundation Gap 6 Report) (2012).
171  Act No. 23 of 2014. The Act provides for a shortened approval timeframe for projects designated as Strategic Integrated Projects (SIPs).  Schedule 1 of the 
Act provides that a mine may be designated as a SIP by the Presidential Infrastructure Coordinating Commission.
172  Op cit.



107

Design and graphics by Lee-Anne Bruce

Icons courtesy of Google

Photographs by Tim Marsay, Lee-Anne Bruce, Louis Snyman, 
and Lisa Chamberlain



108



109



110


